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PROFESSIONAL ETHICS COMMITTEE OPINION No. 7* 


It is the opinion of this committee that it is a breach of Canon 9 of the Canons 
of Professional Ethics for an attorney representing a plaintiff in a personal 
injury case against a defendant, represented by counsel furnished by the defend- 
ant’s insurance carrier, and known by plaintiff's lawyer to be so represented, to 
write or otherwise inform the named defendant that the case can be settled 
within the limits of the defendant's insurance coverage. 

It has been argued that offers of settlement made to the attorney for the 
defendant, which attorney has been furnished by the insurance carrier, may not 
be transmitted to the named defendant. Should this not be done, that attorney 
is also violating the code (Canon 6), but this committee will not assume such 
a failue of duty on the part of defendant’s lawyer will occur nor does the com- 
mittee feel that the plaintiff's attorney should communicate directly with 
defendant even if such failure of duty did occur. The fear that a lawyer will 
fail to do his professional duty is no justification for another attorney violating 
his. (Adopted May 19, 1955—J. G. SoMERS, Chairman.) 


PROFESSIONAL ETHICS COMMITTEE OPINION No. 8* 


It is a violation of Canon No. 6 of the code of professional ethics where a 
lawyer defends and acquits a driver of an automobile charged with a traffic 
violation, that employment has been terminated, and the same lawyer later 
brings suit against that driver in behalf of a passenger who was injured while 
riding with that driver in the collision out of which the criminal charge arose. 

The last paragraph of Canon 6 covers the question adequately. It provides 
that the obligation to represent a client with undivided fidelity and not to 
divulge his secrets or confidences, forbids also the subsequent acceptance of 
retainers in matters affecting any interest of the client with respect to which 
confidence has been reposed. (Adopted May 19, 1955—J. G. Somers, Chair- 
man.) 


PROFESSIONAL ETHICS COMMITTEE OPINION No. 9* 


The committee has been requested to modify its opinion No. 5 which relates 
to counsel in a case appearing as a witness therein so as to permit a lawyer who 
has prepared and witnessed a will and is now engaged in probating it to appear 
as counsel and witness in litigation arising in connection with the probate pro- 
ceedings. 

The committee is of the opinion that in view of several decisions of the 
Supreme Court of Kansas, more or less in point, that not only should the lawyer 
withdraw from his representation but so should all other members of his firm, 
leaving the probate of the will to others. 

The cases referred to are: State v. Ryan 137 Kan. 733; State v. Bechletheimer 
151 Kan. 582; Earhart v. Tretbar 148 Kan. 42; Protheroe v. Davies 149 Kan. 
720 and Par. 153,58 Am. Jur. 111 and note. (Adopted May 19, 1955—J. G. 
SOMERS, Chairman.) 


*Opinions Nos. 1, 2, 3 and 4, see November, 1952, Bar Journal, pages 129-130; Opinions Nos. 5 and 6, see 
November, 1953, Bar Journal, page 105. 
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DISTRICT COURT JUDGES' SUGGESTIONS TO TRIAL 
LAWYERS* 


Jor F. BALCH (Chanute): Gentlemen, it is my privilege to be the Chair- 
man of this afternoon’s Section Meeting and present to you those who will 
participate in the presentation. Reference to your program will disclose the 
fact that the first part of this afternoon’s session is a panel discussion in which 
there will participate three of the District Judges and three practicing lawyers. 

The Judges will be heard first and the general nature of their presentation 
is a matter of improvements that they as judges would like to see in methods 
and actions of trial lawyers. After they have been heard, the three members 
of the panel who are practicing attorneys, not necessarily by way of retaliation 
or rebuttal, but rather with presentation of their own individual views, or the 
views that they have gained from experience, both of their own and others, will 
come forth with suggestions that they have to make in reference to the prac- 
tices of the District Judges. 

It’s my privilege now, gentlemen, to present to you the members of the 
panel. Immediately to my right, the President of the Kansas District Judges’ 
Association, Judge Harry Fisher of Fort Scott. (Applause.) To Judge Fisher's 
right, Judge A. K. Stavely of Lyndon. (Applause.) To Judge Stavely’s right, 
Judge Clark Wallace of Kingman. (Applause.) To my immediate left is 
Charles Rauh of Hutchinson. (Applause.) To his left, Mr. Ray McCombs of 
Ness City. (Applause.) And to his left, Mr. Sam Lowe of Colby. (Applause. ) 


This concludes my role in the presentation, gentlemen, except that it may 
be necessary for me to act as a timekeeper, only because we do have the limita- 
tions of time on the presentation this afternoon. So I am going to tell each of 
the gentlemen, I shall attempt to limit their presentation to 10 minutes, and if 
I interrupt them before they finish, it is not because we are not interested in 
what they hive to say, but because of the necessary limitation of time. 


Without further ado, I present to you, Judge Harry Fisher who will make 
the first presentation. Judge Fisher. 

JUDGE FISHER: Mr. Balch and gentlemen. We come to these meetings an- 
nually and enjoy them and talk about a lot of theoretical things, matters which 
go for the improvement of the administration of justice; but it seemed to me 
we might improve the situation, at least throw in a section of discussing and 
considering the things down where we live and work. 

And so this panel comes out of that suggestion, and the discussion among 
the judges at our meeting, and so this has developed. 

Now someone has said that we judges are accustomed to dishing it out, but 
now this gives us a chance to see whether we can also take it. 

And so we are here to discuss some of the down-to-earth things which we 
judges think could be improved in the practice before the Bar on the part of 
the the lawyer, and no doubt the practicing lawyers will call our attention to cer- 


~~ *Pare of the discussions in the ‘‘Section leetings” during the 73rd Annual Meeting of the Bar Association of 
the State of Kansas at Hutchinson, May 19, v3 
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tain things upon which they think the judges could improve their demeanor 
and behavior. 


I should like to take a little time to call to your attention the very important 
function of our courts, where the rights of the people are presented and litigated. 
The most precious thing the litigants have is their right, and here we bring them 
into court there to try them out and try to administer justice, and we have gone 
at great lengths in raising the educational requirements of admission to the 
Bar and look to the ideal in that respect, and I will say on that point, that I have 
gone along with the educators and the members of the committee that have 
been on this committee with reference to requirements for admission to the Bar 
and somewhat reluctantly have gone along until we now have about a seven 
year education before one is permitted to practice law, and still if you'll get 
down in the court where the work is done, you will often times conclude that 
about a sixth grade education is displayed. (Laughter.) 


I will mention a few of the things that I should like to see improved and my 
colleagues here will mention some other phases of the same thing. I am not 
going into great length to say how it disturbs a District Judge to sit on the 
Bench and hear some lawyer go through a long panel of jurors asking a lot of 
silly questions about what they do or do not know about the case, and nine 
times out of ten, if there is any member of the panel that ought not to be on there 
they won’t ask the question that will catch him; but consume a lot of time and 
ask a lot of irrelevant questions. Now I believe in a thorough examination of 
a jury panel, but I think the questions ought to be directed with some intention 
to find out and discover their real merit for their reason that they should or 
should not stay upon the jury. But I'll not go into that too much because there 
are two other things that disturb me even more than that, because it’s more 
prevalant, we see so much more of it. 


And the one is the leading of the witness. Now down in our district we are 
still following the old practice of swearing the witness instead of the lawyers. 
(Laughter.) But when we get all the new rules in, and we have pre-trial con- 
ferences going at full blast, and make it so that a poor lawyer will get as good 
results in the court as a good lawyer, why then we are going to swear the lawyers 
instead of the witnesses. 

But you'd be surprised how many lawyers do not know how to ask questions 
that will elicit the answers they want to get from the witness. Now, this preach- 
ing is just like the preachers do, the lawyers that ought to be hearing this are 
not here; however, you might carry it back to some of the fellows that do need 
it, but I'll tell you clever lawyers, that when you have an opponent of that kind 
and he has a dangerous witness on the stand, let him lead along until he gets 
up to the vital point where he wants to find out what this witness really knows, 
and then raise an objection to the leading of the witness, and he’ll be somewhat 
flustered and he will back up and ask the same question again, and then it will 
be sustained again, and by that time he is so addled and frustrated he never gets 
back to asking the question. 


Now, I went through that just last week with a case that I thought I had 
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remembered the evidence in, and I went back and studied the transcript. I 
wanted to know what a certain witness said about a delivery of an insurance 
policy. And do you know, that record is entirely silent. They never did let 
that witness tell what he knew about the delivery of that policy. The lawyers 
got into a wrangle about leading the witness, and the lawyer who wanted to 
elicit the facts got frustrated or sidetracked or something and he never did get 
that into the record. 


So, I think lawyers ought to give some thought to what questions they are 
going to ask in order to elicit the facts they want to bring out before the Court 
or the jury. 

This thing of leading the witness is permissible and all right in qualifying 
up to a certain extent, but the Judge wants to know, when you get down to the 
vital point of a lawsuit what the witness knows, and not what the lawyer wants 
him to say; and we don’t want the lawyer putting the questions in his mouth. 


Now, the lawyers that practice in my court, I invite proper objection to such 
things and I try to keep the boys in line; and I'll say this, that I vowed before I 
went on the Bench, that I was going to let the lawyers try the cases. I had been 
so disgusted with judges who would take the case away from me and try it that 
I swore I would never do that, but I am here to tell you that it’s the hardest 
thing in the world to do, just sit up there and keep your mouth shut and not 
help some lawyer that’s in a hole, but I try to do that. 


But there’s still a worse thing that lawyers are guilty of. I mention the lack 
of proper use of English, or use of good English. If any place we should expect 
good English to be used, a clear statement to be made, and definite questions 
asked, it would be in a court. But I'll declare, some lawyers will get so involved 
in asking a question that by the time they get through they don’t know what 
they've asked, the witness doesn’t understand it, and the Court doesn’t under- 
stand it, and then we ask the Reporter to read it, and it doesn’t make any 
sense at all. (Laughter.) It’s just like one of George Gobel’s tales—they get 
started, but they never finish. And so I wish the lawyers that practice over in 
our Court would think out in advance a little the questions and how they are 
going to bring out the important features of the evidence which they want to 
try; and then there’s still a more disturbing thing to me, and I expect it bothers 
me more than it does a good many judges, and that is this constant repetition 
of the answer of the witness by the lawyer. They'll sit there and hour after hour 
and parrot-like repeat every answer the witness makes. Now that just gets on 
my nerves until sometimes I feel like I'll scream; but that is a sort of a wool- 
gathering that the lawyers have. They don’t know what they’re going to ask, 
and so they repeat that answer and it comes back and that’s a kind of involun- 
tary thing, and while wool-gathering around and repeating the answer that the 
witness gave, they think up what they are going to ask next. The Judge can hear 
what the witness says just as well and often times much better than the lawyer 
himself, and he knows what the witness says, and it isn’t necessary to repeat it. 
Anyhow, when the lawyer repeats it, it’s simply repeating the answer that the 
witness gave and it really ought not to go as evidence before a jury. 
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So, in order to just let you see how some of these things sound to a judge, 
and how they look after they are transcribed, I asked my Reporter to go out and 
pull a few pages out of some of these cases that we have tried. Now these are 
really not from the poorest lawyers we have over there, and I’ll not give you 
their names, but here’s one, it has to do with a gas explosion that wrecked a 
building and the lawyer asks: 

Where did you shut that off? 

At the stop. 

Where is the stop? 

It’s along by the meter there. 

Along by the meter. Where is the meter? In what part of the basement? 
Along the west wall of the basement. 


On the west wall of the basement. After you shut off the gas, what did 
you do next? 


Well, I came out of the basement then. 

You came out of the basement then. (Laughter. ) 
Where did you go next? 

Outside. 

Outside. What did you do after you went outside? 
Just stood around. 

. Just stood around. (Laughter. ) 


Well, that’s the way that case went. And here’s another one. I believe this 
was a compensation case, I’m not sure, I don’t have the title here. Referring to 
the age of a man: 


Q. What age of a man was he? 
A. Close to 60 maybe, I guess close to 60. 


Q. Close to 60. You never saw the car you say in which the accident 

occurred? 

No. 

You saw the body at the mortuary. 

That's right. 

You saw the body at the mortuary. About what time was that? 
That was about 1:30 maybe on February 15, 1950. 
About 1:30, February 15, 1950. 

Yes sir. 

What day of the week was that? 

Saturday, Saturday morning. 

. Saturday morning. (Laughter. ) 

Well, now, it’s not necessary for me to go on through these pages, but now 
put yourself in a judge’s shoes. He's sitting up there, he’s trying to find out 
what the evidence is, what the facts are, and here’s this parrot-like thing going 
on down there all the time before him and so then you get the answer, and then 
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you know just exactly what that lawyer is going to do, he is going to repeat that 
answer, then he is going to wool-gather around a little and then ask another one. 


So, gentlemen, remember that the judges are, I think, as alert as the lawyers 
upon catching the questions and answers which are given from the witness stand. 


And try to improve the English you use; the directness and the clarity with 
which you make statements; the definiteness with which you ask your questions, 
and be on your toes for objections, and let’s try to keep the courts in line and 
keep them up to the standards we are trying to set for these young fellows we 
are allowing to come in and practice law. 


Thank you. (Applause. ) 


JuDGE STAVELY: Chairman Balch, ladies and gentlemen. I have in my pos- 
session a letter, some excerpts of which I want to call your attention to. It’s a 
letter recently written by Judge Fisher to the judges who appear on this pro- 
gram with him, that is, Judge Wallace and myself, and in that, he outlines 
the subjects which each of us will discuss. Judge Fisher says, “I will discuss 

. improper and time-consuming examinations of jurors and witnesses.” 
Now, we will omit a little. Judge Wallace will discuss “court room demeanor.” 
Now, gentlemen, you will observe the meticulous care with which those sub- 
jects are outlined. Now, let’s see how Stavely fared. “Judge Stavely will com- 
ment on frivolous pleadings or matters akin thereto.” (Laughter. ) 


Judge Fisher, I really believe you laid yourself open to a motion to make 
more definite and certain. (Laughter. ) 


I knew very well it would do no good to file a motion, because I don't think 
it lay within his power to postpone this meeting today, so I didn’t file it. 


Instead of that, I wrapped about myself the cloak of rightous nobility which 
we always find when necessity manufactures a virtue, and I decided that at 
least as a part of my remarks today to pay my respects to the motion to make 
more definite and certain. 


But before I get to that, there are some other things I think we ought to give 
a little serious consideration. To my mind, one of the most serious problems 
which confronts the lawyers of this country is the problem of delay. A situation 
which in my opinion does more to undermine the standing of the courts in the 
confidence of the public than anything else. Now, I look around us and we find 
some other tribunal set up by acts of the legislature which have endeavored to 
solve the problem of delay in part, at least, by the elimination of motions, at 
least motions directed at the pleadings. I am speaking about the probate code 
and the Workmen’s Compensation Act. None of us is foolish enough to be- 
lieve that all of the claims which appear in the probate court or before the Com- 
pensation Commissioner are models of artistic pleading; but somehow, or other, 
they seem to get along very well in those courts without it. It’s quite possible 
that not everybody is entirely satisfied with the results that are obtained, but for 
my part, I have heard no great outcry because lawyers have been denied the 
right to motion the pleadings. I think that is something we ought to think 
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when there will be other extraordinary tribunals set up. These two tribunals 
I except affect perhaps as many if not more people and concern just as large 
interests as do our common law courts; and they proceed with a rapidity to a 
final conclusion that the same parties, if they become involved in civil litiga- 
tion, will find sadly lacking. What do you suppose those folks are going to 
think? I am just afraid that there will be some disparaging criticism of our 
ordinary courts because of this unnecessary in many cases delay. 

Now, these two tribunals, and maybe we are just on the verge of a time 
when there will be other extraordinary tribunals set up. These two tribunals 
and possibly others that come in the future have encroached and will encroach 
upon the field which once belonged to the common law courts. 


That should give us pause. It’s too late to mourn over that which we have 
already lost, but it’s not too late for us to take a warning with reference to mat- 
ters which may come in the future. 


I’m just afraid that we have forgotten or overlooked one of the lessons of 
legal history. If you go back to the time of the early common law you will find 
a prolonged and a keen contest between the King’s Bench and the ecclesiastical 
courts for jurisdiction; and we are told that the functioning of the royal courts 
was decidedly improved in order to meet the competition of the courts Christian. 


I wonder if we do not stand in about the same position today? We are faced 
by the possibility that things which we once considered to be entirely within 
the province of the common law courts will get away from us unless we mend 
our ways. 


Now these tribunals have endeavored to solve the problem of delay, at least 
so far as it is born of motions against the pleadings by excluding such motions 
from their knowledge. I don’t know that that’s a good thing. We don’t even 
have demurrers in the probate code; and I doubt the wisdom of that; but the 
question which we have to consider is what are we going to do about it? And it 
may be that there will be some who will say let’s do for the common law courts 
that which has been done in these other tribunals, we'll gain time by just 
eliminating motions directed at the pleadings. 


Now, I don’t favor that. These motions are based upon logic; and there’s 
nothing wrong with their proper use; and although I may groan inwardly, as 
I do from time to time when I am confronted with a long motion, with children 
and grandchildren in it and possibly calling for, I think I had one calling for 
as many as 35 separate rulings, still I am not willing to say that we should 
renounce the use of a motion entirely, but for goodness’ sakes, let’s peel it down 
to its proper size and put it in its proper place. 

Now, to get around to the motion, to make more definite and certain. There 
are two misuses of this motion which I want to call to your attention. One is 
its use as a vehicle of delay. You know when a lawyer, or some lawyers, at 
least, is faced with his adversary’s pleadings, it seems to arouse all the sadistic 
instincts, so he proceeds to flyspeck that pleading and he discovers or he pro- 
fesses to discover innumerable uncertainties and obscurities until rather reck- 
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less with what it may do to his claim to be an intelligent person, he professes 
a state of profound bewilderment. So he appeals to the court. Make it more 
definite and certain. 


And that takes us over to another phase of the subject which we'll come to 
in just a little bit; namely, the proper and improper use of this motion. 


Now, when a lawyer puts in his motion that he can’t safely prepare his 
defense until he has such and such information, I always raise a skeptical eye- 
brow. I have seen it happen too often that he has been denied that information 
and had to proceed without it and has made a very capable and satisfactory and 
often successful defense. 


In all the realm of literature, I doubt if we have a more accurate analysis 
and pungent comment upon human frailty than we will find in the Proverbs 
of Solomon and there I read this: “The slothful man saith, ‘There is a lion 
without. I shall be slain in the streets.” Some of these motions make me 
think about that. It isn’t the timid man who goes around advertising his weak- 
ness. It is the slothful man, a man addicted to liesurely habits who under- 
takes to camouflage his indolence by professing a fear that has no foundation 
in fact, and which he ought to be ashamed to claim. 


So I don’t take too seriously these allegations that “we just can’t proceed 
further with this case, until we find out certain information,” and that leads 
me to the other thing which I think is a misuse of the motion to make more 
definite and certain, and that is its attempted use as a bill of discovery. 


Our Supreme Court has said that by such a motion you cannot compel your 
adversary to state by amendment that which you think will constitute your 
defense. It all goes back to Section 60-741 of the code, where the court is 
authorized to require an amendment if the pleading is so indefinite and uncertain 
that the nature of the cause of action or claim does not appear. 


Now, in every other case motions ought to be overruled. Once in a while you 
will find a case where that position is well taken, and that’s why I’m not in 
favor of wiping out motions entirely, but I do plead that we use them a little 
more sensibly. 


Now, in so many cases we have motions of that kind which want to know 
these things for example: What doctor treated the plaintiff? And what was his 
bill? In what hospital did he recuperate? And what was that bill? In what 
garage was the damaged automobile refurbished, and an itemized statement of 
that account. Now that is what is asked so often. I don’t think that it’s the 
function of the motion to make more definite and certain to supply that in- 
formation at all because those things are not often the real bone of contention in 
the lawsuit, they do not relate to the statement of the cause of action. 


Now, I haven't any objection to the adverse party having information of that 
kind. We have a pre-trial procedure in this State at the present time which 
might serve to gain that, but I don’t see why it should be necessary. 


Let me suggest something to you, that instead of the use of the motion 





324 The JOURNAL 


(to make more definite and certain) for that purpose, that we file a motion for 
a bill of particulars. 

Now, somebody will say there’s no necessity for that. No, there isn’t. There 
isn’t, that is except in divorce cases. 

Now here’s something I want you to think about. You may search the 
criminal code from end to end and you will find nothing in that code with 
reference to bills of particular and yet we have somewhere around a half a dozen 
cases, criminal cases, that have gone to the Supreme Court which have upheld 
the use of that sort of a motion. 


Now, I may be wrong, but I think that it is a part of the inherent powers of 
the court to require information of that kind to be given to the adverse party 
when it doesn’t form the real foundation of the cause of action or the defense. 


I suggest that to you. Maybe we ought to have some legislation; we don’t 
have very much luck in getting proper legislation through, it seems. 


Well of course the serious thing about this motion to make more definite 
and certain, and some of these other motions, is the time that it takes. It takes 
time to study a pleading critically, prepare a long motion, to file it, to get it up 
for hearing, to argue it; but every case stands on its own bottom, and every 
case must be tested with reference to its own necessity, but let me suggest to 
you this, that delay is not always a friendly ally. All too often it is a secret 
enemy, which will destroy not only the confidence of the public in our courts, 
but the professional standing of the habitual procrastinator. 


Now I don’t think we need any radical change in our law; but I do think this, 
we need a new outlook on this matter of motions: careful consideration of the 
matter; a sane approach to it. You don’t have to file a motion to make more 
definite and certain just because you can; and then prompt and energetic 
action in regard to it. 

If your motion will pass those three tests, gentlemen, then you don’t need 
to apologize for it. I thank you. ( Applause.) 


JUDGE WALLACE: Chairman Joe, members of the Bar, with the subject of 
demeanor and decorum of lawyers, it presents an opportunity to become per- 
sonal and arouse some sensitiveness I suppose on the part of the lawyer which 
I would most certainly hope to avoid, especially with this crowd on my left 
having the last go on it. (Laughter. ) 


Now, it may be that a farm hand or a truck driver who sits down at the 
table with his hat on, eats peas with his knife, and slurps up his soup, may not 
be any better farm hand or truck driver after he acquires good manners; but 
in my opinion, he will lengthen his employment to a considerable degree, or 
his rehiring, to a considerable degree, by the improvement of his manners; and 
to my mind, the demeanor and decorum of the lawyers in the courtroom means 
much more to your clients than possibly you have given it consideration in the 
past. I see lawyers in the court room fumbling, stammering, leaning, slouching, 
and I can’t help but wonder what is the reaction of this lawyer’s act and conduct 
upon his client sitting there at the counsel table. To my mind, it is not good. 
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Now, there are various things with reference to demeanor and decorum in 
the court room that might be argumentative. The subject of shall you stand 
while you're examining witnesses, may be open to some argument. Some lawyers 
may greatly prefer to remain seated at the counsel table. In a few instances, they 
may have directions from their judge to remain seated at the counsel table 
while conducting examinations of witnesses. 

But, in my experience as a practicing lawyer, and in my experience upon the 
Bench, it is that the lawyer who is active and energetic and stands upon his own 
feet in examining witnesses usually comes nearer to the point much quicker 
than the man slouching down in his chair at the counsel table. 


There is another thing that I think there can be no argument about, and this 
is the demeanor of the lawyer in addressing the Court. To me, it is utterly un- 
orthodox and ill-mannered for a lawyer to address the Court while sitting at 
his position at the counsel table. Not because I am on the Bench, but, gentle- 
men, I think that the courts of this State are entitled to more dignity and 
decorum in the presentation of matters to the Court. 

Now, in a general way, what are decorum and demeanor—and what should be 
the decorum of the lawyer? An old quotation from Edmund Burke, I think the 
old English statesman, entitled “Manners and Laws,” he says, “Manners are of 
more importance than law. Upon them in a great measure the laws depend. 
The law touches us but here and there, now and then. Manners are what 
affect, smooth, corrupt or purify, exalt or debase, cauterize or refine us by 
constant, steady, uniform, insensible operation like that of the air we breathe.” 
To my mind, that is very applicable to the demeanor and the conduct of the 
lawyer in the court room. 

Now, to avoid whatever bad decorum, if there is any, in any of the court 
rooms throughout the state, I would like to become a partisan of the State Bar 
Association and call your attention to the fact that the State Bar has uniform 
rules of decorum and dignity of procedure. I anticipate that there are many 
of the younger lawyers in this Bar who do not know that those rules exist and 
oftentimes I note that many of the older lawyers have forgotten that they 
exist. 

Let me refresh your memory. At the Bar convention in Wichita in 1950, 
this Association authorized the appointment of a committee of judges and 
lawyers to formulate and promulgate rules of demeanor and decorum. And in 
following out that direction of this body, a committee consisting of Justice 
Price, two District Judges and two lawyers was appointed and they in January 
following, January of 1950, did formulate a set of 28 rules for the conduct and 
decorum of judges and lawyers in the operation of our courts. 


Now that program was endorsed the year following at the convention in 
Topeka, the rules were amended slightly at the convention meeting in Kansas 
City in 1952 and were again readopted or approved by this assembly in Wichita 
in 1953. 

So I think that the decorum and demeanor of lawyers ought not to be any 
problem, if they would simply follow some of the rules that the lawyers them- 
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selves in the State Bar Association of Kansas have adopted and promulgated 
for that very purpose. 


Now, I am sorry that I can not find a great deal of fault with the lawyers or 
poke fun at them on this proposition because in my district those rules have 
generally been in force and effect for the past four years, and they have been 
found to be very workable, and so gentlemen of the Bar, I just call your atten- 
tion to those rules which are on file in the clerk’s office in every county of this 
State and if those rules are followed, there will be no objections to the demeanor 
and decorum of lawyers in Kansas. 


And now to these men who are to follow, I just suggest that I hope you will 
find that I have been very neutral. (Laughter and applause. ) 


PRACTICING LAWYERS' SUGGESTIONS TO 
DISTRICT JUDGES* 


Mr. RAUH (Hutchinson): Mr. Chairman, Honorable Judges, Members of 
the Bar, anc Friends. Judge Wallace was more than neutral in his discussion of 
decorum in the court room. 


Ever since my good friend Joe Balch of the Program Committee requested 
me to serve on this panel, I have been searching for suggestions which might 
be made for our erstwhile brethren, the Judges. I somehow felt, of my own 
practice, that a few suggestions could be made; and after no more than a mo- 


ment’s hesitation, I decided that our Judges would be the first to welcome any 
that I might have. 


Theirs is a lonely life, as you all know. In their particular position, they must 
necessarily cut off contact with many forms of friendly communication so that 
they will not be accused of favoritism. Hence, this type of Bar Association pro- 
gram should prove to be a wise and profitable one in opening a new channel of 
communication between the Bar and the Bench. This should approximate the 
old bull session so popular during our college and law school days. As a basic 
premise throughout these suggestions, I am assuming that the attorney is ful- 
filling his historic role of being a true officer of the court in whom perfect trust 
and confidence may be placed. 


My first suggestion concerns certain ex parte matters, such as securing proper 
order from the court upon the filing of a suit for divorce or separate mainte- 
nance. In this case it is not necessary for the judge to look any further than the 
verified petition and the verified motion for the granting of an order with 
reference to such matters as temporary alimony and child support payments, for 
a reasonable attorney’s fee and court costs, and for an order commanding the 
defendant to not molest the plaintiff and the children. 


In another exparte matter such as an uncontested partition suit, I do not be- 
lieve it necessary for the court to burden itself with the matter of selecting 


*Part of the discussions in the ‘ Meetings” during the 73rd Annual Meeting of the Bar Association of 
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appraisers. The attorney should be relied upon to suggest the appraisers and 
the court, in turn, should then appoint these appraisers with no thought that the 
attorney, who is an officer of that court, is usurping the court’s function at all. 

This same thing is true concerning the ex parte appointment of guardians 
and guardians ad litem, for the appointment of trustees and receivers and for 
the appointment ex parte of attorneys under the Soldiers and Sailors Civil Relief 
Act. 

It can readily be seen that if the Court investigates independently each and 
every €X parte motion and independently decides each of these matters, he 
delays proceedings and forces attorneys to become dependent upon him for 
administrative details which properly should be worked out by the attorney. 
Instead of simplifying court procedures, the Court would be making them more 
complex. Since the phrase ex parte means from one side, it is obvious that no 
ex parte order should be granted where there has been an appearance by the 
other side. 

Although ours is a noble profession, nevertheless in a profit-making, risk- 
taking economic society such as the present one in which we operate, it is im- 
perative we attorneys be awarded adequate and fair fees in all cases where 
possible. Lawyers and judges alike are aware of the many and varied civic 
activtities engaged in by the members of the legal profession with no thought 
of compensation, and of the many clients we serve without compensation be- 
cause of their destitute circumstances; therefore, we are justly entitled to an 
adequate fee or award in all proper cases coming before the court. I suggest 
the court in setting the fee or award recognize the ability required in the partic- 
ular matter, of the time spent and of the amount of property involved. 


As a guide for our judges, there are certain suggested minimum fee schedules 
published by local, state and national associations, and here again these mini- 
mum schedules need not necessarily become the maximum schedule, as so often 
happens. 

The last item which has been assigned to me for suggestion is the matter of 
favoritism. This is a matter which can cause more dissension and unhappiness 
in a local association than any other one thing. Such things as favoring former 
partners or associates, and favoring political, religious or fraternal associates are 
to be frowned upon and discouraged at all times. I sincerely believe that this 
type of situation is held to a very minimum in Kansas; but it is a thing we hear 
discussed by attorneys and complained of more times than is healthy for a good, 
independent judiciary. 

Another form of favoritism about which we hear occasionally is the type 
where the word gets around that a particular judge is rough on out-of-town attor- 
neys. The converse of this type of favoritism is where the word gets around that 
the judge favors local attorneys over attorneys from other districts. Of course 
both types of favoritism are wrong, and our courts should do all in their power 
to eliminate even the slightest trace of such a charge. 


In conclusion, let me sum up the suggestions of this one practicing lawyer to 
the bench: 





328 The JOURNAL 


First, in ex parte matters concerning administrative details, let the attorneys 
sustain the burden of selecting proper individuals for appraisers, trustees, guar- 
dians and attorneys appointed under the Soldiers and Sailors Civil Relief Act. 

Two, in ex parte matters concerning details in the order, let the attorney 
work these out. 

Three, where there has been an appearance by the opposing side, do not grant 
ex parte orders. 

Four, in setting fees be fair and reasonable. Do not be afraid of what the 
public will say concerning the same. If fees are set cheap, you can only expect 
cheap work from the attorneys. 


Five, play no favorites with former partners or associates, and do not favor 
associates in church, lodge, or fraternal work. 


Six, be fair to all attorneys, whether they be from your own distirct or from 
your own home town. It is the public’s business that is being taken care of and 
not the lawyer’s. The court’s business is the dispensation of justice, and as 
Daniel Webster said, “Justice is the great interest of man on earth.” 


Recently, Time Magazine printed an article entitled, “Court System Reform 
a Pressing Problem.” In the article, Judge Arthur Vanderbilt said, “It is in the 
courts and not in the legislature that our citizens primarily feel the keen cutting 
edge of the law. If they have respect for the work of the court as it affects 
them, their respect for law will survive the shortcomings of every other branch 
of government, but if they lose their respect for the work of the court, their 
respect for law and order will vanish with it, to the great detriment of society.” 
To achieve and maintain this respect, Vanderbilt urges action on three points, 
two of which are as follows: (1) Simplifying court procedures; and (2) cut- 
ting delay by better management. 


I believe that we all, both bench and bar, wish to achieve these two worthy 
objectives of simple justice. I further believe that justice can be attained, at least 
partially, by following the suggestions which I have outlined. I thank you. 
(Applause. ) 


Mr. McComss (Ness City): Judges, collectively—we are not discussing any 
one in particular, attorneys and others, I want to correct one thing that Joe said 
in his introduction. You must understand these matters we rather brashly sug- 
gest here are not our personal gripes. We asked a number of lawyers and we 
finally convened out here in the hall just before this meeting, and these are the 
gripes of the boys out in the hall. 


Before I get into my section of this, criticisms we have heard and cases tried 
to the court, I want to comment on something Judge Fisher said about the time 
we waste questioning prospective jurors. I don’t believe that could apply to me. 
In 1938 there were only two male lawyers in Hodgeman County. Howard 
Wilson was county attorney and O. A. Wilson was special prosecutor in a 
criminal case down there, so at 7:30 one morning Judge Peters called me and 
said, “Your defense counsel and I'll pick you up in half an hour.” We went 
down there and examined and passed several jurors and I had just passed one 
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of these that had sworn there was no reason why he couldn’t render a fair and 
impartial verdict, and Howard was examining the next juror and O. A. handed 
me a note across the counsel table. He said, “The fellow you just passed tried 
to kill your client one time.” (Laughter.) So I asked the court if I could have 
permission to back up and re-examine a juror I had just passed. He took kind 
of a dim view of it, but I said, “Judge, I have an extraordinary reason.” He let 
me. I asked this man who I had just passed, “Did you try to kill the defendant 
one time?” He said, “Yes, and I'll still get that s.o.b.” (Laughter. ) 

The boys in the back room object to you judges bringing your problems 
down here to the Judges Association to try them out. But they object worse, 
though, to a judge taking a matter under advisement and asking every lawyer 
he sees, all of his friends, how he should decide it, when they can’t see the 
transcript or the exhibits. I am not withdrawing my support, I am ready to 
advise you at any time (laughter), but the boys were asking about what they 
think might be some of my decisions. 

Now, one of the gripes was that judges often talk a case over with the lawyer 
of only one side of the case. This is probably objectionable, but personally, I 
think it is a darn good way to find out what the judge is thinking of; in fact, 


cr 8 


unless you have an “in” with the reporter, it’s about the only way. 


The most serious squawk, the one we had the most comments on was on the 
admission of evidence in trials to the court. Perhaps we do repeat, perhaps we 
do extend the record unduly; but the judges do, too. Try a case to the court, 
you object to some evidence that is incompetent, and the judge will say, “Oh, 
I'll hear it,” and you object to something else, “Oh, I'll hear it,” and you wind 
up and you have the weather report, Winnipeg market and the ball scores in, 
all over objection, although you did want to know how the A’s were coming 
out. But the theory behind this objection is, if you didn’t know whether it was 
competent at that time, how are you going to know when you're reading the 
record? We had a case in our county, I wasn’t involved in it, it started at 9 
o'clock in the morning, both sides insisted they could finish at noon, and it took 
them two days to try it; and they had everything in evidence there. Of course, 
you fellows come along and you have the last say on that, then when you wind 
up, you say, “We won’t consider the incompetent evidence,” thinking that that 


stops an appeal. 
Incidentally, we do appreciate the arrangement of the program. This is the 
only time we do have the last say. (Laughter. ) 


One of the boys submitted this experience that he was objecting to, trying a 
case out in the western part of the state where their Fall term is along in 
October, November, anyway, it was maize cutting time; and they had a term in 
February, and the Spring term was in May, which was the time to get the 
ground ready for maize. The judge wouldn’t call a jury any time but in Feb- 
ruary. Well, they had a personal injury case that ripened in March, waited 11 
months, and he agreed to try it to the court. The case was brought on the last 
clear chance doctrine, and the plaintiff offered a conversation in evidence, this 
fellow, we'll call him “High” for short, High objected to it, and the judge over- 
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ruled his objection, and he was trying it on the theory of res ipsa loquitur, and 
he continued objecting to the introduction of evidence on anything but the 
theory on which the plaintiff had based his claim in his petition. The court 
heard everything, notwithstanding that, because he was trying it on an entirely 
different theory regardless of the pleadings; and as usual at the close of the 
evidence, he announced for the record that he would consider only the competent 
evidence, and for the record he didn’t say in the record that he was trying it on 
his theory, he said, “Now, this is off the record” and ordered the court reporter, 
in order to keep his job, to drop his pen while the judge was telling High how he 
was going to try his case. Well, it just necessitated an appeal. Of course it was 
fruitless. The only evidence that would sustain the verdict was on inadmissible 
evidence, but it was in the record, and the Supreme Court, of course, comes up 
with the answer to that, even though there wasn’t any other evidence to sustain 
it, they say, “We presume he didn’t consider any incompetent evidence” and old 
High says he won a victory anyway, he said the Supreme Court agreed with him 
that it should have been tried on a theory adopted by the pleadings, but High 
won, but his client still lost, because he was foreclosed by the court taking in 
anything and everything into evidence and then announcing for the record that 
he would consider nothing but what was competent. 


You understand that didn’t happen to any of us, and none of us would accuse 
any—no lawyer would, and especially no member of this panel would accuse a 
judge of anything like that, but High says it happened. Thank you. ( Applause.) 


Mr. LowE (Colby): Honorable Judges, illiterate and ill-mannered members 
of the Bar. (Laughter.) Being asked to sit on this panel is like the kiss of 
death, you know. (Laughter.) I think in searching around for three members 
of the Bar to do this, they finally found the three that had lost more cases than 
anybody else and who were likely never to appear before the three judges that 
they have up here. I had never met the judges before. I sincerely hope that I 
will not meet them again. (Laughter.) 

Charlie remarked that the judge’s life is a lonely life. Charlie, it’s not going 
to be nearly as lonely as ours after this. (Laughter.) Not only will all the judges 
avoid us, but I know that every other member of the Bar immediately after 
we've finished will go up to his own district judge, shake his hand and say “You 
did a fine job. I don’t even know the other fellows.” (Laughter.) So we are 
not going to win from either side. 


We all know that the judges before they reach that rank in life were one 
time attorneys. I can’t help but remember Judge Fisher’s remarks that we act 
as though we had all finished the sixth grade. I know that at one time they were 
in the same spot that we are, and they seem to have gotten through it satisfac- 
torily. Maybe with somebody’s help. I think it might have been some district 
judge’s help; and I would like to make my remarks in that vein. 


I feel that most of the delay caused by motions and other matters in the trial 
of a case are not as much the fault of-the practicing attorney as it is the district 
judge’s, or the judge trying the case. After all, you remember that the judge is 
sitting there as the umpire and the referee. We are in his court. If an attorney 
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shows up with a frivolous pleading, an ill-timed motion, or even fails to show 
at all, there is only one person in that court who can prevent it. It certainly isn’t 
the attorney on the other side, but it is the judge. Our clients have no control 
over it; the jury has no control over it; neither does the attorney on the opposite 
side. But the judge, in carrying out his duties, can stop that if he wants to do it. 
Now, I don’t want to be too harsh on you gentlemen, but I think that most 
of these matters as to manners, delays, motions, the manner in which we act in 
court, can be readily corrected. As Judge Fisher says, that we at least have a 
legal education, we have been through college of some sort, we have been 
admittd to practice, and we know the right and the wrong way. If we're going 
to change, then it’s going to be our own district judge who makes us change. He 
is going to have to straighten us up so that our frivolous pleadings will be no 
longer, our motions are going to have to be filed on time, and in the proper 
manner, and he is going to have to see that we conduct ourselves properly in 
court. 

One of things that has come to attention of people practicing out in our end 
of the state, and I think the three of us are considered on the western, from 
Hutchinson west, we do not have too many large law firms. Time and time 
again we have run into a situation where we have a large law firm involved in 
a case on the other side of us, where we only have one attorney in our firm, or 
two, say, and many times the larger firms will not send a representative out to 
appear on the appointed day to hear a motion or for some other reason when the 
same is to be heard. We have had that happen many times. The lawyers holler 
about it, they do what they can to correct it, but at the same time we do not, have 
not been able to get the proper cooperation from the court, which we think 
should be that if a law firm is involved in a case, no matter what the distance, if 
the time is set for the hearing of a motion or the trial of a case that it is going 
to be on that day. If the firm is unable to handle the case because of distance, 
fine, then say so, but at least do not allow, and I am talking to the judges now, 
time after time of some of the firms failing to send out a representative of their 
firm to appear there on the appointed day for the hearing of a motion. 

Another matter which has recently occurred that was brought to our attention, 
and that is allowing remarks of some of the judges to get into the record. Now 
I think a judge generally is very careful in the trial of a case to prevent extra- 
neous matters from appearing in the record when he knows it should not be 
in there. He is thinking about an appeal. However, many times the judge’s own 
remarks, probably which have been directed to individual attorneys, appear in 
the record and which can have a great effect (I say this, I believe it can have a 
great effect) on the decision of the Supreme Court, if they are in the record. I 
know many of the remarks should be off the record, if they are directed to the 
attorneys themselves, particularly as to demeanor or past actions and so forth. 
I have had personal experience with that, I am very sorry to see the judge in the 
room. 

My point on the panel is just this one thing: that the trial of a lawsuit is 
nothing more than attempting to find the truth of the particular situation. It’s 
merely the machinery, in which the judge and jury are trying to ascertain the 
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facts and the truth. Too many times in the past the trial of a law suit be- 
comes nothing more than a play in which each of the attorneys are the actors 
and so are the witnesses and it makes a situation in which the best actor, the best 
player on the stage, can often times come away with a verdict. Justice can only 
be brought about based upon the truth involved. If you do not arrive at the 
truth, then you can not do justice. I think that a district judge’s job should be 
to conduct his court in such a manner that even though one of the attorneys is 
much the better actor, much the better player, that still the truth will come out 
in the end. I am not suggesting that the district judge help the other attorney; 
but I am suggesting that he conduct his court in such a way that the attorney who 
is not the better player before the jury or before his client at least brings forth 
all of the facts possible so that a decision can be reached based upon the truth. 


A lot of the procedure that we have now makes it possible sometimes for the 
best actor, the best player, to get his case across to the jury better than the fellow, 
I shouldn’t say younger attorney, but the fellow who can not play the game quite 
as well. He is not as flamboyant up there in front of the court or the jury. In 
other words, what I am saying is this. It really isn’t the attorney practicing 
before the court who can sway the jury, who can reach their sympathy, but it 
should be that the facts are brought out on both sides of the case so that they 
can have a clear picture of what they are deciding and the verdict reached upon 
that. 

No district judge, no attorney, will admit that the verdict that we just won, 
or the verdict just rendered by the jury, whatever it may be, was wrong in that 
it was not based upon the truth. None of us will admit that, and usually we 
don’t know it, but we can conduct trials in a much different way, I believe, so 
that we will feel better about a verdict once it is rendered. 


I know there are lots of judges who do not use the pre-trial conference as 
thoroughly as they should. The pre-trial conference, if used properly, will do 
away with a lot of the surprises that are rendered in a trial. It is no good to win 
a verdict for a client based upon the sudden appearance of a surprise witness or 
the sudden introduction of testimony that the other side did not know was going 
to be introduced. That is winning the case through trick, or through playing the 
game as a player, a dramatist, instead of trying to reach the truth. 


I think that the three of us in the panel think that the judges can do a lot 
more toward this end than the attorneys can because we can’t do it unless the 
referee up there makes us play the game the way he thinks it should be played. 


Which brings us to the last point, and that is, most of the district judges in 
the state have their own ground rules, that is, the rules they want followed in 
their court. If the judge has his own ground rules, certainly an out-of-town 
attorney should be notified of them prior to his appearance in court. There is 
nothing worse than going into a court as an out-of-town attorney and starting to 
try your case, or even trying it to the court, or to the jury, and finding out, no, 
the attorney is supposed to stand on this side of the room, that you are supposed 
to use this podium, that you are not supposed to get within six feet of the wit- 
ness, that if you are addressing the jury you afte supposed to stay back so many 
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feet; that if you appear without a coat because you do in your court, and you find 
that you are supposed to have a coat in this court, and so forth. In other words, 
the ground rules should be definite and certain, and they should be made known 
to all out of town or out of district attorneys. 


In closing, I would like to say that, judges, there is nothing personal in our 
remarks, as I say, the three of us have come in very rare contact with you, and 
when we do again, please forget us. (Laughter.) (Applause.) 


Mr. BALCH: I have greatly appreciated the high good will that has been 
present in all these presentations, in the complete sense of sincerity. I know that 
that was intended on the part of all, and I am deeply grateful for its presence. 


To each of the three judges and to each of the three lawyers who participated 
in the panel, may I express the appreciation of all of us here, and especially my 
personal appreciation as Chairman of the Program Committee. I know that we 
all appreciated it very greatly. 


INDIVIDUAL PROPRIETORSHIP CORPORATION* 
"To Be or Not to Be" 


Mr. BALCH (Chanute): Gentlemen, for the second half of the afternoon’s 
section meeting, each of you should have three separate papers, that’s the letter. 
to the firm of Non, Compos and Mentis; one balance sheet and one comparison 
table. If you don’t have, there are sufficient copies for everybody, and for the 
effectiveness of the presentation, it is desirable that you have one copy of the 
three. Is there any who does not have one copy of each of the three that have 
been mimeographed? [ Eprror’s Notre: For “Separate papers,” see pages 
348 to 351 of this issue.] 

The three members of the panel for the second section are the three men 
seated here. At my left is Phil Lewis of Topeka; in the center, Bob McClure of 
Topeka, and to the right, Harold Schroeder of Topeka, who now make up the 
firm of “Non, Compos and Mentis,” Attorneys at Law, Hutchinson, Kansas. 
This is Phil Mentis; this is Bob Compos; and Harold Non. 

At any rate, they are in the process of an office conference. They are con- 
cerned with the problems incident to the receipt of a letter, a copy of which you 
have. It is the outgrowth of that conference that the second session of the sec- 
tion this afternoon will be devoted. 

Without further ado, I present these three gentlemen, Non, Compos and 
Mentis to you. 

Mr. McCLurE: Well gentlemen, it looks as if we have another client. Mr. 
I. M. Greety has written us a letter, under date of May 5, seeking certain advice 
relative to the operation of his businesses from the standpoint of taxes and 
otherwise. He has apparently been looking to his local banker for advice but, 
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at this time, desires to go into more detail concerning the proper entity in which 
he should operate. He has outlined the various objectives that he wishes to ac- 
complish and has furnished us with an inventory of his present assets. I have 
had an opportunity in the past few days to study his problems and to formulate 
several tentative suggestions or plans which I wish to submit to you for purposes 
of discussion. It is my suggestion that Mr. Greety incorporate his implement 
business, form a partnership with his son to operate the farm real estate, create 
a trust for the benefit of his wife and make certain other transfers in conform- 
ance with a suggested estate program. I would appreciate your thoughts on 
these suggestions. 

Mr. LEwis: Do I understand that he has been in effect supporting his son, 
out of his own income for some period of time? 

Mr. McC.ure: Yes, for the past three years. 

Mr. Lewis: And one of the things I think that you have been trying to work 
on here is to get his son on a self-supporting basis so his father won’t have to be 
paying income taxes on his son’s livelihood, is that correct? 


Mr. McCiure: That is correct. He has the same problem concerning his 
daughter. She will soon go to college, which will necessitate substantial expen- 
ditures on the part of I. M. Greety and afterwards will have to be supported 
until she marries. Her father will have to meet these expenses but does not 
want to pay tax on the income used for this purpose. 


Mr. SCHROEDER: Bob, I notice that you have incorporated the implement 
business. As a general rule, incorporating does not save tax, in fact it usually 
creates more tax liability, due to the principle of double taxation. The earnings 
afe taxed to the corporation and the distribution of such earnings create taxable 
income to the stockholder. We know that the normal tax on earnings of a cor- 
poration is 30% of its first $25,000 taxable income. Our implement business 
renders a net income of $20,000. 


Mr. Lewis: That is the total amount he got out of it before he drew any- 
thing—that’s the total amount, without any salary deduction? 


Mr. SCHROEDER: That's right. Now, his effective tax bracket without in- 
corporating, taking his entire income, would be about 32.7%, so if we only 
look at the current tax, the corporate form of operation would actually save him 
a little in taxes; but I feel that we should look at the end result, too, and see 
what would happen upon dissolution. It can then be seen that the corporate 
form will probably increase his tax liability, rather than decrease it. 


Mr. McCure: By your last remark you must mean that although he can 
accumulate surplus corporate earnings at a 30% cost, in order to get the surplus 
from the corporation to himself, he will have to declare a dividend, which would 
result in ordinary income, or sell his stock, which would result in a capital gain. 


Mr. SCHROEDER: That's correct. 
Mr. McC.iure: Assuming the distribution to be a capital gain, a maximum 
tax of 25% of the gain might result, when added to the initial 30% corporate 
tax, in a total tax of 55% on the earnings of the implement business. 
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Mr. Lewis: I understand in this particular case that he is going to have to 
leave part of the profits in that business, anyway, so that if we do incorporate 
it, chances are he won't declare any dividends, at least for some substantial period 
of time. Isn’t that correct? 


Mr. SCHROEDER: That's right. Actually, after taxes, we only have a sur- 
plus of $3,761, so the accumulation is not too great, and I would assume that he 
would need that as working capital in the corporation. 


Now, Bob, I notice that the corporation was formed by a transfer of proper- 
ties and I am wondering, was that a tax-free exchange or— 


Mr. McC.ure: Yes. But before we discuss that point, I wish to state that 
in reaching my tentative conclusion that the implement business should be in- 
corporated, I took factors into consideration other than the actual tax cost or 
savings as the case may be. I had in mind the possibility of the corporation tak- 
ing out some key man insurance on the life of Mr. Greety which would provide 
available capital on his death to operate the business. I also considered the 
limited liability feature offered by corporate operation. 


Mr. SCHROEDER: You are not insinuating that the premium would be 
deductible, are you? 


Mr. McC.ure: No, the premium is not deductible but the corporation pur- 
chases the insurance with a 30% tax dollar whereas if Mr. Greety made the 
purchase, based on his present tax rate of 32%, it would cost 2% more. 


Mr. McC.LureE: The answer to your question, as to whether the incorpora- 
tion of the implement business is a tax-free exchange, is “yes.” Such a transfer 
is covered by Section 351 of the 1954 Code, formerly Sec. 112(b)5 of the old 
Code. Under the old Code in order to qualify as a tax free transfer, the transfer- 
ors had to retain a proportionate interest in the stock or securities received which 
was equivalent to their interest in the property transferred. Under the new 
Code, the proportionate interest test has been eliminated. Securities received 
on the transfer of property to a newly formed corporation which are dispropor- 
tionate to the interest in the property transferred are treated as being received 
in the same proportion and immediately thereafter the disproportionate interest 
is considered as having been transferred as a gift, compensation for services or 
in satisfaction of some obligation. Also, under the new Code services are not 
considered property so that stock received in exchange therefor on the forma- 
tion of a new corporation must be considered as income to the recipient to the 
extent of its fair market value. 


Mr. SCHROEDER: He not only has received stock, but also has received 
bonds. 


Mr. McCiure: Yes, there is no distinction between stocks and bonds 
within a Section 351 transfer. In fact, the mew Code does not define what 
constitutes a security, however, Mr. Greety can receive bonds in the present 
transfer without destroying its tax free characteristics. 


I might mention at this point of the discussion, although it is not germane 
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to our present problem, that if a new corporation assumes any liability of a 
transferor, gain is recognized to the extent of the excess of the amount of liability 
assumed by the transferee (plus the amount of liability to which the property 
transferred is subject) over the basis of the property transferred. [Sec. 357(c), 
formerly Sec. 112(k).] 


I should also mention that under the new Code organization expenses, con- 
sisting of legal expenses incurred in obtaining a charter, incorporation fees and 
certain other miscellaneous expenses may, at the election of the new corpora- 
tion, be treated as deferred expenses and allowed as a deduction over a period 
of not less than sixty months. Under the old Code these expenditures were 
considered capital. 


I have the suggested corporation setup with $75,000.00 in capital stock and 
$75,000.00 in debentures. Phil, what is your opinion as to this capital structure? 


Mr. Lewis: I think we are all right. Of course, obviously what we’re trying 
to do in setting up these debentures for $75,000 is to get the corporation to have 
an interest deduction and also to permit either Mr. Greety or the trust which 
you have set up for his wife, Mrs. Greety, to get the interest income which would 
be deductible by the corporation. Also when the debentures are paid off, let 
them draw that money out without having it be a taxable dividend. It’s a factual 
question as to whether or not it constitutes an actual loan to the company, a debt 
by the company, or whether it’s a contribution to capital. This is only a one-to- 
one ratio, and I don’t think there’s any great danger. It’s true the decisions 
aren’t quite as clear as they might be, but nevertheless, I don’t know of any of 
them that have been upset, which would represent these facts. We're going to 
have to be careful to be sure and make it a debt instrument. Now, one thing 
you'd better note in connection with this, and that is that as Compos men- 
tioned, there isn’t any definition in the statute as to what constitutes a security; 
but there are decisions which indicate if it’s too short a term note, it’s not going 
to be a security, which is apt to endanger you on this tax free transfer, isn’t that 
right? 

Mr. McCiure: That is correct. 


Mr. Lewis: So we are going to have to be sure that it meets the security 
test; but if we make it a ten-year note and are careful in drafting it, I don’t 
think we’ll have any trouble in getting it to be a security. 

Incidentally, I understand, then, that under this new code, if we transferred 
these debentures and the stock to the husband who is the sole proprietor, and 
transferred $50,000 of the debentures directly to the wife’s trust, it still wouldn’t 
upset it because of the abolishment of the proportional test? 

Mr. McCiure: This is correct. 

Mr. Lewis: But it would still be a gift of the $50,000 debentures to the 
trust. 

Mr. McC.iure: Yes. 

Mr. Lewis: So it wouldn’t make any difference whether you did it in one 

step or two steps. 
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Mr. McCiure: Under the new Code he is deemed to have received them 
both and then to have transferred the bonds to his wife’s trust. 


Mr. SCHROEDER: Aren't you assuming that the debentures are good. 
Mr. Lewis: That's right. 


Mr. SCHROEDER: If they were held to be stock, then you wouldn’t have 
the necessary control. 


Mr. Lewis: That’s right. You wouldn’t have the 80% control. We'd have 
to be sure they'd be securities and I think probably it would be safer to make 
it in a two-step transaction and eliminate the argument. 


Mr. SCHROEDER: Can you give any ratio that they can use to be absolutely 
in the clear? 


Mr. LEwis: Of course every case is going to be tailor made. There are 
some cases in which the Treasury Department has acquisced, where it was even 
as high as three and a half to one. There have been some cases as high as nine 
to one, that is, nine times as much debt as there was stock, which were approved, 
but that was a pretty rough case and I certainly wouldn’t want to rely upon it as 
any precedent. If you stay within 3-to-1, I don’t think there’s too much danger; 
2-to-1 would be safer. This, I am satisfied, would not have any trouble, if we 
be sure and dress it up to make it definitely a security, to remove any question 
as to its being a stock or an equity ownership in the corporation. 


Mr. McCLure: Get one of those printed certificates, with a lot of pretty 
pictures on it. Would that be all right? 


Mr. LEwIs: Yes, get nice paper. Get printed paper. Now, I notice that you 
have set up Salaries. 

Mr. McC.ure: Before going into that, I would like to mention one thing. 
Our client has some cash in his sole proprietorship, should this be transferred 
to the corporation? 


Mr. Lewis: If he can draw it out, that’s a good time to get money, because 
if he tries to draw it out once he’s put it into the corporation, he is going to run 
into the dividend problem; but part of that is going to depend, in my opinion, 
upon the practicalities of it. He’s going to have to have working capital. If he 
can get the working capital outside of retaining the cash which he now has, fine; 
but if he loans the money to the corporation, unless he gets it paid off pretty 
quick, he is apt to run into an argument with the Treasury Department as to 
whether or not it is a contribution to capital. 


Mr. McC.Lure: What about borrowing from the bank— 


Mr. Lewis: Non was involved in litigation a while back, in connection 
with that. Of course, if you get paid off quick enough you might be all right; 
or if the corporation could borrow it from the bank and he could guarantee 
it and then let the corporation earn its own working capital, fine. That’s a prac- 
tical thought. 


Mr. SCHROEDER: I might inject, all the Government wanted was written 
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evidence of an oral agreement, or we wouldn’t have had to go to court. (Laugh- 
ter.) 


Mr. Lewis: Sometimes that’s hard to get. But in connection, with these 
salaries, I notice that you provided for a salary for the father and also salary to 
the son in the corporation. If that wasn’t done, of course, the corporate taxes 
would be a lot higher. Do you think we're safe on the suggested amounts, Non? 


Mr. SCHROEDER: I think that we are. The husband’s salary isn’t too high. 
The son’s salary is in conformity with the services that he could render. Of 
course we know that in order for a salary to be deductible, it must be reasonable 
and what is reasonable depends upon the facts in each case. We can anticipate 
that the Government will closely scrutinize our situation because of the family 
relationship involved. We should remember, too, that the burden of proceed- 
ing with the evidence is upon the taxpayer, and we will have the burden of 
showing that the salary is reasonable. In doing that, perhaps we could com- 
pare the salary paid with salaries of a comparable company, and in my opinion 
the salary paid here would stand such a test. 


Mr. LEwis: This is a pretty modest company, there’s not very many dollars 
involved. 


Mr. SCHROEDER: In fact I’m rather hesitant as to whether they should have 
incorporated, but— 


Mr. Lewis: That was something we debated about. Incidentally, what 
would happen if they held that some of these salaries were unreasonable? What 
would be the tax result of that? 


Mr. SCHROEDER: The tax result could be that the corporation would lose 
the deduction and the employee, the son in this case, would still have to pick it 
up as income. 


Mr. McCiure: What if their earnings start to increase? Do you think we 
could increase these salaries a little to stay within the 30% bracket? 


Mr. SCHROEDER: We'd probably switch to a bonus arrangement. I think 
it would be better to give immediate consideration to paying a bonus rather than 
waiting until the profits are computed at the end of the year. We'd be in a 
safer position if we did that. Our bonus could be based on sales or any other 
reasonable computation. 


Bob, I notice we are accumulating a little surplus in the corporation, approxi- 
mately $3,700 each year. Do you think we are getting in any danger of an un- 
reasonable accumulation of surplus? 


Mr. McCLuRE: No. This question is governed by the new Code by Section 
532. It is doubtful that even under the old Section 102 that we would experi- 
ence any difficulty on this amount of accumulation. The Government has won 
very few cases pertaining to the unreasonable accumulation of surplus and it is 
my opinion that under the new Code they will win even less. Under Section 532 
the taxpayer is permitted to accumulate income for the anticipated needs of 
the corporation rather than for the immediate needs as was the provision under 
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the old Code. We should have a definite plan, however, or purpose, for any 
accumulation. Of course in the present case the need for accumulation is justi- 
fied for the retirement of debentures and this factor alone is substantial enough 
to justify it. Under the new law capital gains are exempted from the penalty 
while under the old law they were not. I think the most important new pro- 
vision relative to the accumulation of surplus is in the $60,000.00 earning 
credit permitted each corporation. In other words, under Section 532 a cor- 
poration today can accumulate $60,000.00 without entertaining the worry of 
a penalty, and then if a penalty is invoked after $60,000.00 in earnings is ac- 
cumulated, it applies only against that portion of the earnings which were 
unreasonably accumulated in the particular taxable year rather than in the 
entire amount accumulated in such year. I do not believe you would have any 
trouble in the instant situation under Section 532. I should also mention that 
under the new law the burden of proof is shifted to the Commissioner under 
two situations: 


(1) Where no notice is given in the Notice of Deficiency that a Section 532 
penalty is invoked, and 


(2) If upon receipt of the notice the taxpayer answers in 30 days setting 
forth the reasons (supported by the facts) that the profits were not un- 
reasonably accumulated. 


In this latter situation the Commissioner must then disprove the grounds as 
set forth in the taxpayer’s answer. Also the taxpayer under the new Code has to 


meet the preponderance of evidence test rather than the “clear” preponderance 
of evidence test as previously required. 


There are other substantial differences between the new and the old section 
on unreasonable accumulation of profits but I do not believe them to be too 
significant in our present problem. 


I am somewhat concerned about the tax consequences to Mr. Greety upon 
the dissolution of this corporation, if and when this would be necessary. Phil, 
do you have any comment to make concerning this particular point? 


Mr. Lewis: If we dissolve the corporation, of course, the tax is on the 
basis of the money and the fair market value of the property received on dis- 
solution as being received in full payment for the stock. Now there hasn’t been 
any real change. We have the same pattern as they had in the 39 code, but of 
course he’d be taxed, the father in this case, if he is still holding on to the stock 
on dissolution, he would be taxed at the capital gains rate, which would mean 
that under the present handling, whatever gain he would have, he would, if 
that was the only capital transaction during the year, and it was a gain, and a 
long term gain, then he could deduct 50% of it. Now I believe that you made 
some computations that even on that basis there would probably be some tax 
saving on a—by incorporation. I don’t think we need to be too concerned about 
the dissolution; besides that, I don’t think that he’s going to be planning on 
dissolving it very soon, anyway. But that would be the way it would be handled, 
if there was going to be any dissolution. 
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Mr. McCuure: I believe that the tax would be approximately $900.00 if 
the $3,761.00, representing accumulation each year, was withdrawn from the 
corporation. 


Mr. Lewis: Of course in this particular case, we have a corporation which 
is in a depleted condition anyway. So it looks like it would be quite a period 
of time before there would be much problem of gain, anyway, because I under- 
stand the fair market value of this property is really less than his basis in it. 


Do you think that we’d better have any buy and sell agreement? 


Mr. SCHROEDER: I think we ought to give some recognition to a buy and 
sell agreement. I actually think that it would be more proper to discuss it under 
estate planning than it would right here. The reason I say that is because we 
would attempt to peg the price for estate tax purposes. The buy and sell agree- 
ment should provide proper restrictions during the lifetime of the holder of 
the stock— 


Mr. Lewis: If it doesn’t have restrictions for sale during the life time, then 
it would be testamentary and then it wouldn’t accomplish the purpose. 


Mr. SCHROEDER: It wouldn’t accomplish the purpose of pegging the price; 
it might be helpful, however, in trying to knock it down. It isn’t completely 
disregarded. The court would give some recognition to it, according to past 
cases, but it would be much better to have restrictions on it during the life time. 


Mr. McCLureE: What would you think about having our charter provide 
that before any stockholder could sell his stock to a third party he must iirst 
offer it to the other stockholders? 


Mr. SCHROEDER: That would be all right. 
Mr. Lewis: That would be just an enabling provision. 


Mr. SCHROEDER: What do you think about paying the widow a salary after 
the death of the husband? 


Mr. McCiure: Well, I rather like the idea. The possibility of paying the 
widow a post-death salary was one of the reasons that I had in mind when I 
considered the possibility of the corporation taking out insurance on Mr. Greety. 
The proceeds from this insurance policy on his death could be used to pay his 
widow a post-death salary. As you know, under the old code you could pay 
$5,000.00 to an employee’s widow, which was specifically exempt from income 
taxation and also deductible by the corporation. Section 101(b) of the new 
Code contains the same $5,000.00 exemption to the widow and one of the 
differences between this new section and the old is that it limits the total 
exemption to $5,000.00 Under the old Code, the widow of an employee who 
worked for several employers could receive $5,000.00 from each employer 
and take advantage of the exemption. This has been abolished under the new 
Code so that the widow only receives one $5,000.00 exemption. 


Mr. Lewis: She wouldn’t have to pay any income taxes on that. 
Mr. McCiure: That is correct. 
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Mr. Lewis: And the corporation could deduct it. 
Mr. McCiure: A corporation could deduct its payment as an expense. 
Mr. SCHROEDER: Is there any law on that? 


Mr. McCuure: Section 101(b) of the new Code contains the provisions 
for the income tax exemption of the widow. 


Mr. SCHROEDER: I mean on the deductibility. 


Mr. McCuure: Yes. There is a revenue ruling to the effect that the con- 
tinuation of a salary of an employee to his widow for a period not to exceed 24 
months after the date of death is a proper deduction on the part of the corpora- 
tion as long as the continued salary is in fact reasonable. It is my considered 
opinion that we would have no fear in the instant case that the corporation 
would be entitled to a deduction of a continued salary payment to Mrs. Greety 
in an amount not to exceed $6,000.00 per annum for two years. I think this is 
an important factor to take into consideration when we come to the problem of 
planning Mr. Greety’s estate. You will observe that I have set up a family 
partnership for the operation of the farm real estate. 


Mr. SCHROEDER: Before you get into that, we have some stock here that 
has—what is the par value—$100? 


Mr. Lewis: No, you’re going to have $10 because the idea is that, of course 
—better back up a minute— 


Mr. McCiure: $100.00 sounds a lot better. 


Mr. Lewis: I know, but the trouble is, if you have a sale price for more 
than $20 a share, you are going to step up the transfer fee from 5c to 6c on the 
stamp taxes on the transfer, and while it doesn’t amount to very much in this 
particular case, it would if it was a large corporation. There is some value in 
keeping your par value down to around $10, so that if, for example, he does 
enter into some type of a sale contract for the sale of this stock, it at least would 
minimize whatever the transfer taxes are. It won’t make any difference as far as 
the original stamp taxes on original issue is concerned, because they will still be 
the 11c for each $100 or fraction thereof. Incidentally, I think that perhaps 
some thought should be given, if this corporation works out pretty well and if 
the son is working in pretty well into the corporation, and if the son is begin- 
ning gradually to take it over, there is a possibility that the corporation might 
enter into a contract with the father to pay him a modest salary for the rest of 
his life, holding himself out for services and consultation. Of course, he has 
built up the business, and I think the salary would be fully deductible. There is 
some case law that supports that type of arrangement. He might want to do 
that before he disposed of his majority interest. 

Mr. MCCLuRE: Would he then dispose of his majority interest to his son 
or to his widow? 

Mr. Lewis: As I understand it, he is thinking about the possibility of his son 
getting into the business, if he goes well in the business, eventually the son may 
take it over. And he might, if eventually he wants to turn over a majority inter- 
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est in the stock to his son, he might want to have a contract with the corporation 
giving him life time employment to protect him on getting some return out of 
this company. That’s just something to think about. I don’t know that it’s 
pertinent, but it might be. It works in some instances. 


Mr. SCHROEDER: Are you going to issue one or more than one certificate? 
Are you going to give any recognition to estate planning? 

Mr. Lewis: I think it would be a good idea in this case, since he is thinking 
about the possibility of his son getting some shares, either by purchase or by 
gift and the possibility of turning some over to a trust or to the daughter. He 
might as well have a number of certificates issued representing shares in blocks, 
so that if he wants to make a gift of a certificate, it would make it easier. That's 
about the only thing that it would accomplish, make it a little easier, little 
handier for him to carry out those purposes. 


I notice that you're setting up a partnership on this farm operation, between 
the father and the son. You think we'll run into any problem in view of the 
fact that both the partners are members of the same family? 


Mr. SCHROEDER: We run into the family partnership discussion, but actually 
our facts do not present the usual family partnership problem. 


Mr. Lewis: No, the son doesn’t own any of the capital in this partnership. 


Mr. SCHROEDER: Usually a family partnership case involves a situation 
wherein the father performs services for a partnership whose assets were con- 
tributed by the father, a minor son or daughter, and/or his wife. We know, of 
course, under current law and decisions that if the father, if he actually man- 
ages the partnership, would have to take out a reasonable salary for his services 
prior to any division of profit. We in this case, of course, have the son rendering 
services which brings a question to my mind as to whether or not we might be 
jeopardizing the deductibility of the salary paid to the son by the corporation. 
I don’t know how much time the son is going to devote to the partnership and 
how much to the business, but if the partnership does require a great deal of 
time, we might find that we can’t justify a reasonable salary in the corporation. 
As the problem appears to us, the son won’t have too many duties to perform 
in the partnership. 

Mr. Lewis: I notice that you’re paying some rent to the daughter. Is that 
right? For her land. 


Mr. SCHROEDER: Yes. 


Mr. Lewis: I believe you are going to use that to pay off that mortgage, is 
that right? 


Mr. SCHROEDER: That’s right. The daughter, of course, is the one who 
received the gift of land subject to a liability; and by paying her rent, we can 
transfer dollars to her, which will allow her to retire the indebtedness upon 
the land. She can retire the indebtedness at a lower tax bracket than the father 
could, if he had the same income. Of course, he loses the interest deduction, 
too, so you have an offset to some degree. 
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Mr. McC.ure: The thought has occurred to me that in our present exam- 
ple we show the daughter with a $600 exemption and yet she is receiving a 
considerable amount of income and her father is taking her as a dependent. 
Harold, would you please explain this. 

Mr. SCHROEDER: Under the new law, a child 18 years old or less, even 
though making more than $600 a year, can be taken on as a dependent provid- 
ing the father actually contributes more than 50% of the child’s support. The 
daughter should bank some of the monies received so that the father can claim 
an exemption on the basis of contributing more than 50% of her support. It 
would be a method of building up a college fund for her. 


Mr. Lewis: If she’s going to Kansas University she'll probably spend 
enough money so he'll have to contribute sufficient support. 


Mr. McC.LureE: Payments made to reduce the principal on the mortgage 
and to pay the interest on the mortgage, of course, would not be paid for her 


support. 
Mr. SCHROEDER: That is correct. 


Mr. McCiure: That would be increasing her equity in the real estate. 
Mr. SCHROEDER: That's right. 
Mr. Lewis: Do you think we had better have a partnership agreement? 


Mr. McCiure: Yes. Under the new Code unless the partnership agree- 
ment actually spells out how various items such as capital gains, charitable 


contributions, depreciation and depletion are to be handled, their treatment will 
be arbitrarily determined and generally in the same manner as the partners bear 
in the partnership profits. 

Mr. Lewis: That would be 85-15 in this case. 


Mr. McC.ure: Yes. If the real estate that we are transferring to the part- 
nership, in our instant problem, is subsequently sold, then there might be a 
substantial capital gain. A partnership agreement specifically covering the 
treatment of capital gains as between the partners would in all probability Pro- 
vide that the person contributing the land would share in the entire gain inas- 
much as this was his contribution to the partnership. 


Mr. Lewis: Now in this case, the father owned the capital, all of it, but they 
are sharing profits (85-15). Say the father owned all the capital and there 
was depreciable property, could the father get the depreciation if the partnership 
agreement provided for it? 


Mr. McCiure: Yes. If the partnership agreement is not designed for tax 
avoidance, the Government will observe and follow the treatment as to certain 
items which it specifically questions. A provision could be made that depreciation 
on particular assets would go to certain specified partners. A written partnership 
is very important to cover the various problems arising upon the retirement or 
death of a partner. If there is no partnership agreement, any payment to a 
tetiring partner for good will will be considered as ordinary income to him 
and will also be fully deductible by the surviving partners. However, if the 
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agreement specifies that part of the payment made upon death or retirement is 
intended to cover good will, then the amount allocable to good will will be 
treated as capital gain to the retiring or deceased partner (or will possibly be 
tax free because of the increased basis (estate) of the partnership interest) and 
the remaining or surviving partners cannot deduct such payments. Based on 
the aforementioned reasons, I definitely believe that we should have a written 
partnership agreement covering the various treatment of these particular items. 


Mr. Lewis: Don’t you think that it’s a fact that under this new law, since 
this is the first time we've really had a law which is comprehensive as far as 
partnership is concerned, you are going to be in this situation; either the law 
is going to give you an involuntary agreement or else you are going to work 
one up of your own. So it’s pretty much incumbent upon every partner in 
understanding what this law is and then deciding whether that’s the way he 
wants his agreement or whether he wants to change it. They give him a lot of 
electives, isn’t that right? 

Mr. McCiurReE: That is correct. 

Mr. SCHROEDER: Did you say when the partnership was going to end? 


Mr. Lewis: No, I didn’t, but, one thing, in this case, as I understand it, both 
the father and son are on a calendar year basis, and that means that we are 
going to have to have a partnership on a calendar year, unless we have sound 
business reason for doing it otherwise. I assume that we'll probably in this case 
have to have a calendar year partnership because the new law provides that a 
partnership can not select a different taxable year than that of all of the principal 
partners; and a principal partner is anybody that has 5% interest in the profits 
of the capital, so that’s one limitation. 


But the other thing which is rather significant, and that is the fact that if the 
father should die, for example, or the son, as the case may be, either partner dies, 
the death of the partner doesn’t end the partnership year unless the partnership 
is terminated. Now there’s a little twist which I am not too certain about, and 
I don’t want to get ourselves too involved here, but if the partnership terminates, 
as defined in the statute, then the partnership year ends, and there is a little 
question as to what may be the effect of a two man partnership. At least I 
think you are safer if you’ve got a partnership agreement which continues the 
partnership until the end of the regular partnership year. One reason why 
that would be important, take the father’s case, for example, if the partnership 
year did not end with the death of the father, then his estate would report his 
partnership earnings for that last year, rather than having to be included in 
the final return of the decedent. 

Mr. McC.ure: The thought has occurred to me of the possibility that we 
might suggest to Mr. Greety that he could elect to have this farm partnership 
treated and taxed as a corporation for Federal income tax purposes. Phil, what 
do you think of this? 

Mr. Lewis: I think it could be done, and I don’t believe that it would be in 
violation of Kansas law, which of course prohibits a corporation from doing 
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certain things in farming, because it wouldn’t in fact be a corporation, it would 
only be a corporation in contemplation of Federal Income Tax laws; and I 
think it’s perfectly sound. Non was discussing a case the other day with us, I 
think would be sound, but I doubt if in this case it would be desirable. 


Mr. SCHROEDER: You all know I have an appointment at five o'clock. 


Mr. Lewis: Now we have set up a trust, I notice, for the mother and that 
—will that be a taxable entity, Non? 


Mr. SCHROEDER: Yes. One of the advantages of using a trust is the fact 
that it is a taxable entity. A trust computes its tax very similar to the manner 
in which an individual computes his tax. Trusts are allowed either a $100 or 
$300 exemption, depending on its characteristics. Trusts are used as a means 
of throwing income from a high bracket into a lower bracket. They are also 
used extensively in estate planning. Much can be accomplished by making 
transfers in trust, however, we don’t have time here to go into the short term 
trust and so forth, but they can be used to a good advantage. 


Mr. McCiureE: You mean that we would be able to isolate some income 
producing securities in this trust, using the income therefrom to send the daugh- 
ter through college and if the trust were for a period of not less than ten years, 
Mr. Greety could escape income tax on the income produced and also regain his 
property after such ten-year period? 


Mr. SCHROEDER: I think it’s possible. 


Mr. LEwIs: You all agree that in this particular case that this is a complex 
trust under the new trust law, don’t you? 


Mr. SCHROEDER: Yes, it would have to be. 


Mr. Lewis: As I understand it, you are having the trust pay out to the 
mother only $150 a month, isn’t that right? And you contemplate that the 
trust will have income of $2,500 a year, and of course in order to be a so-called 
simple trust, under the present trust law, you would have to distribute all of the 
income to her on a current basis. 


Mr. SCHROEDER: That’s the difference between a simple and complex trust. 
Mr. LEwis: Well, the principal difference— 
Mr. McCCLuRE: We do not have a simple trust here, do we? 


Mr. LEwis: No, this is a complex trust, of course, there is a difference in the 
exemption, the exemption in the simple trust would be $300 a year and in the 
complex trust would be only $100 a year; but essentially the same rules apply, 
in both cases. 


Mr. SCHROEDER: How about using the accumulation to pay the premium 
on the father’s insurance policy? 


Mr. McCLuRE: Well, I was going to suggest that possibility. However, 
there is one danger present in such a situation. In all probability under Section 
2036 of the new Code income used to pay the premiums on the insurance on 
the life of the donor of the trust would be taxable to donor. However, the new 
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Code abolished the premium payment test and the fact that the income used 
to pay the premium was taxable income to the insured (donor) should not 
cause the proceeds of the policy to be includable in the donor’s estate for estate 
tax purposes. An arrangement might be made whereby the payment of the 
premiums could be designated for a period of time which would in fact end 
before the donor's death and thereby eliminate the question of the retention of 
a life estate. 

Mr. Lewis: This is principally an estate tax saving. What you're talking 
about is doing it for estate tax saving purposes. 

Mr. McCiure: Yes. Mr. Greety could either pay the premiums individu- 
ally or the trust could pay the premiums from earnings. If Mr. Greety pays the 
premiums, the proceeds of the policy would not be included in his estate for 
estate tax purposes. However, we might run into a contemplation of death 
question as to the premiums paid within three years from the date of Mr. 
Greety’s death. It may be that the Government would take the position that to 
the extent of the premiums paid within three years of death that the portion of 
insurance attributable to the premiums (pro rata basis) will be includable in 
the estate as a transfer in contemplation of death. However, if we have the trust 
pay the premiums, then we would eliminate this question but come in contact 
with Section 677, which taxes the income of the trust used to pay these premiums 
to the donor insured. 


Mr. SCHROEDER: Bringing all of this back into the father’s— 


Mr. McCiure: Only the amount used to pay ‘the premiums. In our 
present situation this might be advisable inasmuch as we eliminate the contem- 
plation of death question. I think we should approach this question of the 
transfer of insurance policies very carefully. I believe that the Government will 
suffer a substantial loss of revenue as the result of the elimination of the pre- 
mium payment test and it may be that they will appeal to Congress to repeal 
this particular statute. 

Mr. SCHROEDER: Why not transfer enough income producing property 
over to the wife so in case that should happen she would have income which 
could pay the premiums on the policy. 

Mr. McCLuReE: Yes, we could do that. 


Mr. Lewis: She’s getting money now. She probably could do that. Are 
there any gift tax problems involved here? 


Mr. SCHROEDER: No, not too many. We transferred to the irrevocable 
trust for the wife bonds in the amount of $50,000, and the cash value of an 
insurance policy in the amount of $1,000, we also transferred KP&L stock. I 
might mention, we transferred that stock for a minor reason. The husband 
owned all the stock before and he was only getting a $50 exclusion, and— 


Mr. McC.ure: What do you mean, a $50 exclusion? 


Mr. SCHROEDER: Dividend exclusion. Under the new law, you can elimi- 
nate the first $50 of your dividends. Both he and his wife might as well be get- 
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ting this advantage, therefore, we divided the stock and thus obtained two $50 
exclusions rather than one. He gave the North farm to his daughter. The fair 
market value less indebtedness resulted in a net gift of $15,200 to her. The 
total of all these items is approximately $67,000. His wife can report one half 
of the gift which he made to the daughter, if the wife consents to his return, so 
that will lower his gift by $7,600; he gets two exemptions, one for his wife and 
one for the daughter, which would be $6,000, reducing his gifts to $53,700. 
We can total the three items which were given to the wife since such items 
would qualify for the marital deduction. The resulting sum divided by two 
would be approximately $26,000. His net gifts for the year come out to about 
$27,700, which is not as great as his life time exclusion of $30,000. 


Mr. Lewis: He would still have some left so he could make some gifts tax- 
free in the future. 


Mr. SCHROEDER: Yes. Each year, of course, he can give $3,000 to any one 
individual, if his wife consents to a third party gift, he can give $6,000. 

Mr. McC.ure: In other words, the father can actually give his son $6,000 
and his daughter $6,000 or a total of $12,000 between them. 


Mr. SCHROEDER: That’s right. If his wife consents. 
Mr. Lewis: Have you got your estate taxes pretty well cut down? 


Mr. McCvure: Yes. I think, as is shown on the sheet you have before you, 
that the various inter vivos transfers suggested will serve to cut the estate tax 
from $5,800 to $500, resulting in a savings of approximately $5,300 in estate 
tax. If time permitted, I would like to go into more detail as to the effect that 
my suggested plan has on minimizing Mr. Greety’s estate tax and that of his 
wife. 

Mr. Lewis: I think maybe we should talk about fees, don’t you think so? 


Mr. McCvure: Yes, I think we should. Mr. Greety will be in the office in 
the morning and I think we should have something definite in mind to submit 
to him. What do you think, Non? 

Mr. Lewis: Wait a minute. I've got a note here. The note says, “Mr. 
Greety isn’t going to come in after all, he’s going to go back to his banker.” 
(Laughter. ) 

Mr. BALCH: Thank you Phil and Bob and Harold, ever so much for an 
extremely effective presentation. My reaction among others is that it points up 
the role of the tax counsel. Do you agree? ( Applause.) 
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APPENDIX |.—Individual Proprietorship Corporation 
May 5, 1955 


Non. Compos & Mentis 
Attorneys at Law 
Hutchinson, Kansas 


Dear Mr. Compos: 


I have been intrigued with your recent newspaper advertisements which point up the 
tremendous tax savings that a person could accomplish in the operation of his business 
affairs and in his estate —— by consulting your firm. I have always consulted my 
banker for tax advice and estate planning and although he never charges me anything | 
think that I would be penny wise and pound foolish if I didn’t try to get some of those 
tax savings that you so graphically illustrate. 


I will be in Hutchinson on Friday, May 20th, and would like to have an appointment 
with you at 12:00 noon to discuss my situation. I presume that you will make the necessary 
luncheon arrangements. So that you may be adequately advised as to the facts involved 
in order to adequately prepare yourself for this conference, I am enclosing a copy of a 
preliminary balance sheet which discloses the nature and value of my present estate. You 
will observe that I am a man of rather modest circumstances which I presume you will 
take into consideration when you prepare your bill. 


You might wish to know something about me y and my family? I am 60 
years old, have a wife, Mary, age 55 and two children. My daughter, Joan, is 16 years 
old and is a sophomore in high school. My son John, age 21, has just finished his educa- 
tion at Kansas State College where he majored in business administration and animal 
husbandry. 


I am of an age now when I would like to ease up a bit from the vigorous business 
routine that I have maintained for the past 30 years. My son is ready to start in the 
business world and I would like to help him. He has been a substantial financial burden 
to me for the past 4 years and I have paid approximately $3,000 a year for his support. 


My daughter will be graduating from high school soon and the burden of expenses of 
a college education at Kansas University promises to be heavy. Furthermore, there is the 
possibility that she will soon be thinking of marriage and as long as I am helping my son 
at this time I think that I should also make some similar provision for her. 


Would it be possible for me to take my son and daughter into the farm and/or the 
implement business so as to provide them some income to meet the expenses I ordinarily 
would have to defray which would in turn serve to reduce my income and the tax thereon. 


In making your recommendations please take into consideration the fact that my pri- 
mary concern is financial security for myself and my wife, in the event that anything 
should happen to me. She is not familiar with business or financial affairs as I have 
handled all these matters exclusively during our marriage. 


I believe that a further explanation of some of the assets set out on the enclosed balance 
sheet is necessary. I acquired the South farm consisting of 320 acres by inheritance from 
my father on his death in 1938. The appraised value of this property in his estate was 
$6,400.00, a total of $20 per acre. The North farm, which joins the South farm, was 
purchased by me in 1946 for $32,000.00, at $100 per acre. This farm is presently mort- 
gaged for $20,000. I believe that the other assets listed on the balance sheet are self- 
explanatory. I have set out on the enclosed balance sheet my estimate as to the approxi- 
mate values of all of the properties listed thereon as of this date. 
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Every time I am in our local bank I read their mimeographed sheets which contain 
numerous tax pointers and I am somewhat confused as to whether I should operate my 
farm and/or implement business as an individual, partnership or corporation. In the 
past several years I have become quite tax conscious and feel that this is a good time to 
appraise my situation. I would like your opinion and advice as to how I should conduct 
my farm and implement business so as to operate with minimum tax consequences. I am 
aware that a person can become overly tax conscious and in this respect I do not feel 
that any form of business operation should be entirely predicated on tax savings with 
the possible sacrifice of certain other _ and financial protection. Also please advise 
me as to a life time and a testamentary death tax program so that I can provide my wife 
and children with financial security and yet eliminate as much as possible any tax and 
administration expense that might result from my death. After the attorneys, probate 
court, federal and state government finish with one's estate it is becoming very difficult 
to leave anything to the ily. 

I have lived a rather frugal life and, being aware of the constant demands upon every- 
one for immediate cash, have not made any prior gifts to my wife or children. I might 
state also that my wife and two children have no property of their own. They are entirely 
dependent upon me for their support. 

I believe that the above and foregoing briefly summarizes my situation and will place 
you in a position as to be able to confer with me regarding this problem at our confer- 
ence on Friday. 


Very truly yours, 
I. M. GREETY 
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FREE PRESS AND FAIR TRIAL* 
By Angelus T. Burch** 
Associate Editor, Chicago Daily News 


In the last year or two there has been an extraordinary amount of discussion 
among lawyers and newspaper men about their mutual relations. 

The newspaper editors of the country are alarmed over the desire of some 
lawyers to impose restraints on the Ameri- 
can press similar to those which exist in 
England. 

This effort has centered in some section 
of the New York bar. There lawyers think 
they see a threat to the constitutional right 
to fair trial in the freedom with which a 
free press exercises its rights under the con- 
stitution. The handling of the Sheppard 
case by the Cleveland newspapers sharp- 
ened their point. 

The protesting lawyers argue that pre- 
trial publicity and comment sometimes en- 
danger the rights of defendants in crim- 
inal trial. 

In most states the right of the press to 
report criminal proceedings is unqualified 
and unquestioned in litigation affecting ‘4 
adults. An exception would be noted in =. Vie 
juvenile cases. Some states make further ANGELUs T. BURCH 
exceptions in certain kinds of cases in- 
volving divorce or a variety of sexual crimes. But in three states, including 
Illinois, statutes specifically require divorce proceedings to be public. 

One spectacular exception to the general rule attracted wide attention last 
year. This was the Jelke case in New York (308 N.Y. 56, 123 N.E. 2d 769). 
Judge Valente in the original pandering trial excluded press and public during 
the prosecution’s presentation of its case. The alleged reason was to protect the 
public morals. Some cynics asserted that the real reason was to keep the names 
of the vice ring’s male customers out of the papers. 

Jelke’s conviction was overruled by the Appellate Division of the Supreme 
Court of New York on the ground that he had been deprived of a basic right 
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under the laws of New York. This judgment was finally affirmed in a 4 to 2 
split decision of the New York Court of Appeals, the state’s highest jurisdiction. 
So Jelke was tried again in an open hearing and convicted again. 

From Judge Valente’s ruling in the original trial, a group of press associa- 
tions and newspapers also appealed. They contended that there was a public 
right to an open hearing, besides the defendant's right. The New York Court 
of Appeals denied this, also in a 4 to 2 decision (123 N. E. 2d 777). 


New York is one of the few states in which the public character of court pro- 
ceedings is not guaranteed by the state constitution. But it is guaranteed by three 
statutes, one governing civil procedure ( which excepts trials for adultry, bastardy 
and some other specific crimes), one governing criminal procedure, and one— 
the judiciary act of 1829—governing the organization of all courts, civil and 
criminal. It declares, in seemingly plain language: “The sitting of every court 
within this state shall be public, and every citizen may freely attend the same.” 


I share the astonishment of the dissenting justices at the ingenuity of the 
majority in finding a way to assert that this does not mean what it says. As 
professional students of the ingenuity of courts, you might be interested in how 
they did it. The majority held that the statute was merely reaffirming an ancient 
English rule to the effect that persons summoned for jury duty or as witnesses 
or parties to a lawsuit could not be arrested at a court session. 

The majority opinion was particularly disturbing to the newspapers of the 
country because of the distinction the majority of the court made between free- 
dom of the press and access to information about public business. [Eprror’s 
NoTE: In a 1955 Ohio case, it was stated, with reference to the Jelke case, that 
“The Constitution of New York does not contain a provision such as is con- 
tained in the Constitution of Ohio to the effect that ‘All courts shall be open’” 
(E. W. Scripps Co. v. Fulton, 125 N.E. 2d 896)—F.C.] 


It paid a reverential trial tribute to the right of the press to print what it can 
find out, but asserted the press has no more right than anybody else to access 
to information. This was disturbing, because the press is engaged in a broad 
campaign to enlarge the whole public’s right of access to information about 
public business. The issues in that struggle are stated in a most scholarly manner 
in the great book by Harold L. Cross, formerly of the Columbia University Law 
School faculty. This book was published under the auspices of the American 
Society of Newspaper Editors. Its title is “The People’s Right to Know.” 


The press does not assert a right of access to public information different from 
that of other people, but only the right common to all people. It is frequently 
the function of the press to serve as their representative at times and places where 
not very many citizens can physically be present in person. 

The people’s right to know is a great issue, particularly important in these 
times. Government has increased in size and complexity beyond anything that 
our forefathers imagined. If we are to make our democratic processes work, we 
must somehow keep the people informed about an enormously multiplying 
number of facts affecting their welfare. 
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This development has occurred in part through the consequence of two great 
wars, and a continuing state of cold war. In war time, government has to 
conceal a great deal of information from the enemy. In the present state of cold 
war, a great deal of information must be withheld from potential enemies. 


To safeguard the country, an elaborate machinery for protecting vital military 
secrets has been constructed. In some quarters, the legitimate concern with 
security has been perverted into an obsession. 


Even within its legitimate limits, the security program sets up barriers that 
shield vast areas of government from the kind of public scrutiny that we know 
is healthful and necessary to the conduct of the normal business of a representa- 
tive democracy. Behind these barriers, public officials can conceal facts that 
the people ought to know, but which are merely embarrassing to the officials. 
They can hide every kind of misfeasance, malfeasance and nonfeasance of which 
bureaucrats are capable. 


The legitimate practice of security and secrecy has provided an example il- 
legitimately imitated by all kinds of public bodies. For a time, federal law for- 
bade any public scrutiny of the vast expenditures by the national government 
and the state governments on the multi-billion dollar relief programs. It was a 
criminal offense to print the name of a recipient—or client. As a result of news- 
paper protests—in which the Chicago Daily News took a vigorous part-—Con- 
gress changed the law, and many states, including Illinois, have permitted access 
to the records. 


Mr. Cross makes the point in his book that the public access to public records 
generally is well established by state law in nearly all the states, although the 
definitions vary widely as to what constitutes a public record. Nowhere, so far 
as I know, would any court concede or any newspaper assert that an anonymous 
letter to the chief of police, charging some citizen with misconduct, is a public 
record. But from state to state, the variation in definition is very wide. 


Neither by statute nor court decisions, however, has a legal public right of 
access been established to the records of the administrative branch of the federal 
government. In normal practice, such records are frequently made available, 
but the law to date provides no procedure by which a citizen—or a newspaper 
—could use the courts to compel disclosure. 


You will remember the instances in which President Truman and President 
Eisenhower withheld certain information even from congressional investigating 
committees. When Congressman Velde of Illinois threatened to subpoena the 
former president, Harry Truman asserted that even though he is now out of 
office it would be unconstitutional to compel him to testify about information 
he acquired while he was in office. 


Under both Truman and Eisenhower, general orders relating to the classi- 
fication of information have provoked much criticism. Under both of them, 
blundering bureaucrats have withheld embarrassing facts that had no relation to 
the national security whatever. 


I have digressed rather widely to discuss in general terms the people’s right 
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to know because it is important background to the main theme of our discussion 
—the possible conflict between two sound constitutional principles—the right 
to a fair trial and the rights of free speech, free press, and free comment. 


Until 1925 the state courts had by far the largest share of responsibility for 
maintaining these liberties under the constitutions and laws of the states. Among 
them there was some variation. In that year the United States Supreme Court 
asserted its jurisdiction over restraints on public expression imposed by state law. 
It decided that the 14th amendment of the federal constitution required it to 
apply the standards of the first amendment to state cases restraining the press. 


Since then, the United States Supreme Court has relieved a few newspaper- 
men from penalties that state courts had inflicted on the home grounds. Cali- 
fornia, Texas, and Florida courts, for instance, have been denied the privilege 
of punishing editors for contempt in a series of cases extremely interesting to us 
potential defendants. 


Today it is rather difficult for a newspaper editor to get himself jailed for 
contempt of court by mere publication. This state of affairs is generally con- 
venient, though it has deprived editorial writers of some opportunities for pay 
raises, promotion, and national publicity. These used to be the customary re- 
wards for a contempt citation. 


It was in 1941 that the Supreme Court of the United States really deflated 
contempt by publication in deciding two cases with one opinion. Both arose in 
California. One involved Harry Bridges, the much litigated left-wing labor 
leader. The other involved a newspaper, the Los Angeles Times. There was a 
trace of labor trouble in that one, too. 


The Times had written an editorial demanding that a judge impose a severe 
sentence on two union truck drivers who had just been convicted of assaulting a 
non-union truck driver. 


In the other case, Harry Bridges’ union had lost a court decision in a fight 
with an A F of L union bargaining jurisdiction. With a motion for a new trial 
pending, he threatened to call a longshoremen’s strike and tie up every Pacific 
coast port if the court’s original order was enforced. He made this threat in a 
telegram addressed to the secretary of labor. The court held this communication 
privileged. But he made the telegram available to the press, which was not 
privileged. Though verdicts had been reached in both cases, they had not been 
completely wound up in all respects. 

In both cases, five members of the Supreme Court held there was no clear and 
present danger that the course of impartial justice would be swerved by these 
declarations. Four members held the contrary. Justice Black wrote the majority 
opinion; Justice Frankfurter the minority. 

Frankfurter took the view that Bridges had explicitly threatened the court in 
an effort to get it to change its verdict. He found an implied threat in the lan- 
guage of the Los Angeles Times editorial. It was captioned “Probation for 
Gorillas,” and said in part: 

“Judge A. A. Scott will make a serious mistake if he grants probation to 
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Matthew Shannon and Kennan Holmes. This community needs the example 
of their assignment to the Jute mill.” The “jute mill” meant the state peni- 
tentiary. 

The issues in the case involve the psychology of judges as well as editorial 
writers. Black and Frankfurter both might be presumed to be experts on this; 
but as experts often do, they differed. 

Frankfurter took the low view that judges are human, particularly if they are 
elective, and that they might be swayed from their duty by raucous coaching 
from the sidelines. 

Black, however, regarded it as an insult to the bench to assume that judges 
would be influenced by the yapping either of the Los Angeles Times or of 
Harry Bridges. It would, he declared, “impute to judges a lack of firmness, 
wisdom or honor—which we cannot accept as a major premise.” 


In 1947 Justice Douglas gave a picturesque expression to this doctrine in a 
Texas case, when he said “Judges are supposed to be men of fortitude able to 
thrive in a hardy climate.” 

In this line of decisions it may seem that the judge’s virtues absolve our 
vices. Under the Black-Douglas doctrine, a judge who cracks down on a threat- 
ening or smart-alec editor stands in danger of impugning his own character. 


It is a credit to the good sense and self-restraint of the press generally that it 
has not pushed its practice to the full limit of its apparent privilege under the 
tule of Bridges v. California. 


It is certainly not customary for newspapers to tell judges what sentences 
they ought to impose on convicted criminals. Though they might not be pun- 
ished for it, they would ordinarily consider it improper. I have never seen a 
newspaper couple advice of that kind with the warning—"“or else” —as Bridges 
did. There are few editors indeed that wish to usurp the functions of the courts, 
or dictate to them. The prevailing practice is certainly to withhold editorial 
comment on judicial actions until after the event. 


We respect the constitution, and we know that a fair and impartial trial as 
well as a free press is guaranteed by the bill of rights. 


Even if a newspaper imposes on itself a strict rule against commenting before 
and during the first trial of a case, how long after the verdict may the case be 
said to be pending? It is surely not reasonable to ask that comment be withheld 
on a matter of intense public interest until every last possible step has been 
taken to get the judgment appealed or modified. 

In the Los Angeles Times case, Justice Black said: “An endless series of 
moratoria on public discussion, even if each were very short, could hardly be 
dismissed as an insignificant abridgement of freedom of expression. And to 
assume that each would be short is to overlook the fact that ‘pendency’ of a case 
is frequently a matter of months or even years rather than days or weeks.” 


Not only in the case of Bridges v. California, but in others, Justice Frank- 


furter has been the chief advocate on the United States supreme bench of firmer 
restrictions on the press. 
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In his dissenting opinions in freedom of the press cases, Frankfurter has re- 
peatedly castigated “trial by newspaper.” 

This phrase is commonly used by the anti-press agitators in the New York bar. 
Their aim is not merely to restrain newspaper comment before or during a trial, 
but the reporting of certain kinds of facts, as well. 


Maryland, so far as I know, is the only one of the United States ever to ex- 
periment with penalties on pre-trial reporting. A Baltimore court adopted a rule 
forbidding publication of a confession before the confession was presented in 
open court. It also forbade publication of the prior criminal record of an ac- 
cused man. 

This rule was declared invalid by the Maryland Court of Appeals in 1949, 
after a lower court citation of a Baltimore radio station for violating it in a 
rape-murder case. The station broadcast that the accused man had confessed 
to the crime. It listed his long criminal record. It said he went to the scene of 
the crime, reenacted the killing, and dug up the knife with which he had killed 
his victim. The broadcast was not challenged on the ground that it was false, 
but on the ground that it was prejudicial to a fair trial. 

The Supreme Court of the United States was asked to review the case, but 
refused to do so. Justice Frankfurter noted that his court had expressed no 
opinion on the validity of the Baltimore rule. He then reviewed a long list of 
English cases, illustrating the strict rules prevailing in that country on pre-trial 
reporting as well as comment. 

There it is illegal to report a confession before trial, or the criminal record 
of an accused man. But the British restraints go far beyond that. Virtually noth- 
ing may be published between the arrest of a suspect and his trial except the 
fact of his arrest, a plain statement of the charge against him, and such bald data 
as the time set for hearing. 

The English courts have punished newspapers for assigning their own men 
to investigate a case and report the results of their investigation. 

The penalties imposed for printing prejudicial facts or comments have 
ranged from a few pounds to thousands of pounds; publishers and editors have 
been sentenced to jail for terms of several months. 

In theory, at least, the English restraints are not intended solely to protect 
the defendant, but the orderly process of justice. This was illustrated in the case 
of a man arrested when he was found carrying a pistol close to the person of the 
present Duke of Windsor just before that dignitary became king. 


One editor was fined because his paper referred to the man as an assassin. 
Another was fined because his paper reported that the man seemed to be a 
harmless crank. Both statements were regarded as prejudicial to an impartial 
hearing. 

Now if all judges really are the kind of men, full of fortitude, wisdom, and 
honor, that they are presumed to be by Justices Black and Douglas, they surely 
could not be swayed by any such reporting. 
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The real question about pre-trial reporting is the possible effect, not on 
judges, but on juries. That was the issue in the Maryland case. No one would 
assert that all jurors have the magnificent detachment attributed to judges. They 
have not had years of training in distinguishing between the relevant and the 
irrelevant, the competent and the incompetent. 


The problem of public opinion would exist in some degree, however, even 
if there were no newspapers, radio stations, or television. 


With all the sensationalism that may be charged to the press, it almost never 
equals the virulence of word-of-mouth gossip, uncorrected by any printed record. 
Such a record always represents some degree of responsibility. It is open to libel 
suits. Even a false record is a challenge to correction. Gossip offers no fixed 
target for the truth. 


In the early history of this nation, lynchings now and then took place in 
small communities, where every man knew every other man, where there was 
no newspaper, in days long before radio and television were even imagined. 


I have no doubt that in some newspaperless towns, lynchings have taken 
place under the form of law, when every juryman knew the defendant person- 
ally, and had his private judgment whether the man needed hanging. 


Notwithstanding the exposure of juries to all the influences of press, radio 
and television, does the jury system, on the whole, operate for or against the 
interests of defendants? The question can be answered by asking another. Do 
criminal lawyers advocate the abolition of the jury system? The ones I know 
certainly do not. 


Trial by newspaper takes place in big cities, at least, only in a small minority 
of sensational cases. The press does create a problem in its treatment of these 
events. But does anyone imagine that the British people, including prospective 
jurors, do not talk to each other about a celebrated crime before its perpetrator 
is tried? 


The literature on trial by newspaper dwells on the difficulty of getting a 
jury to adhere to instructions as to the prejudicial matter that a jury should dis- 
regard. But perhaps we underestimate the capacity of jurors in this respect. 


What does a newspaper ever say about a case that is more prejudicial than 
the very fact that a man has been arrested, has been indicted, has been led into 
the court room under custody to be tried? 


The judge instructs the jury that the man is presumed to be innocent until 
proved guilty beyond a reasonable doubt. This almost amounts to saying that 
the jurors should believe that the police, the prosecuting attorney, and the grand 
jury, through malice, ignorance, or incompetence, may be trying to perpetrate 
a monstrous injustice. This may actually be true, but surely it is more natural 
for a juror to start out believing that the prisoner wouldn’t be there if he hadn’t 
done it. 


Notwithstanding the difficulty, the jurors do seem, for the most part, to 
comprehend in its truer sense the judge’s instruction to withhold judgment until 
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the evidence is in. For they certainly do not convict every defendant—certainly 
not in Chicago. 

Noting one acquittal after another of grafting politicians and notorious gang- 
sters, the city editor of the Chicago Daily News has often been heard to mutter: 
Chicago is strictly a non-guilty town. Chicago newspapers, however, have some 
very diligent crime reporters. 

" A University of Illinois sociologist recently reported that jurors who had 
read something about a crime before trial were more likely to vote for convic- 
tion on the first ballot. 

I’m not sure what this proved, if anything. It may prove that jurors intelligent 
enough to read newspapers are not quite so apt to be hopelessly bemused by 
the court’s instructions about reasonable doubt. I fear that some Chicago jurors 
understand “beyond reasonable doubt” to mean that nobody should be con- 
victed unless the prosecution can present moving pictures of the crime in tech- 
nicolor with full sound effects. 

I have not made the foregoing observations to deny totally any risk that 
justice may miscarry through “trial by newspaper.” I have merely attempted 
to put the problem into some kind of perspective. 

The Supreme Court of the United States has reversed convictions by state 
courts because the trial took place in the actual presence of intimidating mobs. 
A newspaper can be the leader of a mob, and, God forgive us, I am afraid that 
newspapers sometimes have been. 


The Supreme Court of the United States has reversed at least one conviction 
because a newspaper published a purported confession which was never intro- 
duced in the trial. 

It has reversed the conviction of a United States collector of revenue on the 
ground that publicity made it impossible for him to get a fair trial at the time 
and place where he was tried. He had asked for a delay, and it had been refused. 
There is, therefore, some remedy available to the defendant if the press en- 
dangers him—at least once in a while. The remedy might, unfortunately, be 
slow, costly, like so many other remedies at law. 


Those who favor the English system want to reduce this jeojardy by putting 
criminal penalties on papers if they talk too much about a pending case. 


There was a time when at least one great American paper favored this. The 
Chicago Tribune demanded a law to restrain itself and its competitors on July 
23, 1924, on the aftermath of the Loeb and Leopold convictions, referred to in 
the Tribune as the Franks case. The editorial went on, however, to call for the 
fullest possible reporting of the actual trial, including broadcast of the pro- 
ceedings by radio in important cases. Television had not been invented. 

This editorial was printed 30 years ago. The Tribune has not in recent years 
repeated its demand for a law to restrain pre-trial publicity, and I understand, 
would oppose one now. It has often repeated its insistence on the right of full 
reporting of the actual proceedings by any means which does not disturb them. 


Canon 35 of the Code of Judicial Ethics forbids picture-taking, broadcast- 
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ing and televising in courtrooms. In my opinion, it is perfectly correct to prohibit 
them when they would create a disturbance. A mob of photographers banging 
away with flash bulbs does create a disturbance. So does the cumbersome ma- 
chinery ordinarily used in broadcasting and televising, though this is not neces- 
sarily so. 

Cameras and films, however, have been so improved that a still picture can 
be taken even indoors without disturbing anybody. If it is done this way, there 
is no reason to forbid it. The hall of the United Nations has been provided with 
glassed-in side galleries where even moving pictures and television may operate 
without disturbing anybody; the very presence of the machines and their oper- 
ators is not easy to detect from the floor. Similar equipment could be provided 
in new courtrooms to be built or remodeled hereafter. To thrust a television 
camera directly into the face of a witness would surely increase the chances of 
error in his testimony by confusion and embarrassment. 

I had to stand up all one afternoon in the press alcove to hear arguments 
before the Supreme Court of the United States in the school segregation case. 
Only a few could find standing room. Had the courtroom been equipped like 
the United Nations, a great public service would have been performed by tele- 
casting this session of the court. To deny this, it seems to me, is to deny some of 
the basic premises of democracy. 

Existing restraints in this field should be modified, and I predict they will be, 
step by step, with the improvement in the arts involved and provision of off- 
stage facilities for them. 

I deliberately offer the phrase “off-stage” to attack by opponents of this 
view. Why should anyone deny that dramatic elements are inherent in great 
trials. 

If there were in the archives motion pictures with sound recordings of Aaron 
Burt’s trial for treason or the supreme court’s hearing of the Dred Scott case, 
would anybody’s dignity be degraded by attending a showing? This generation 
could make such contributions to history and the education of the next genera- 
tion’s youth. Why should it not do so? 


To return to the danger (not very clear or present) that some bar associa- 
tion will persuade some state to adopt a pre-trial law on the British model. It 
doesn’t seem to me there is a serious chance that such a law would be upheld by 
the United States Supreme Court. 


Since Bridges v. California, the Supreme Court of the United States has not 
lowered its estimate of the high value to be given press freedom weighed against 
other considerations. The vote was 5 to 4 in that case. It was unanimous in 
Pennekamp v. Florida. There were only two dissenters in Craig v. Harney, 
which came up from Texas. Frankfurter is the only one of the dissenters in 
Bridges v. California still serving. All but one of the original majority are still 
on the bench. 

The English example would not be persuasive to those who joined with Jus- 
tice Black in this declaration: “No purpose in ratifying the Bill of Rights was 
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clearer that that of securing for the people of the United States much greater 
freedom of religion, expression, assembly and petition than the people of Great 
Britain had ever enjoyed.” ; 

But if they were constitutional, would the English restraints be desirable? 

The English practice assumes a police and court system functioning with 
almost automatic precision. It does work with an efficiency that presents an 
amazing contrast with our own. England is a country where perfect order is 
preserved by policemen who carry no weapon more deadly than a billy club. 
The police never torture suspects, and even the traffic cops are polite. 


Are the British so law-abiding because their criminal procedure is so effective? 
Or is their procedure so effective because the people present it with few and 
simple problems? 

It does not work with absolute infallibility. In 1953 they hanged John 
Christie for murdering six women over a period of years. He confessed all these 
crimes and the court believed him. The trouble is that the British had already 
hanged another man for killing two of these women. England, remember, is a 
country where an editor can be fined for assigning his own men to investigate 
a case and publishing the findings after a suspect has been arrested. It is quite 
possible that, if some enterprising crime reporters had worked on the case, they 
wouldn’t have hanged the wrong man before they hanged the right one. 

In the United States, certainly, many an innocent man owes his liberty or 
even his life to the enterprise of investigating reporters. 

Endless statistics could be cited to illustrate the difference between the crime 
problem in England and the United States. One will suffice. I am indebted for 
it to Virgil W. Peterson, operating director of the Chicago Crime Commission. 

In 1952 there were only 19 armed robberies in all of London and its suburbs, 
though Britishers were complaining about the breakdown of moral standards 
after the war. 


Chicago, with considerably less than half the population of London, had 
4,400 armed robberies in the same year. Throughout the nation, only a third of 
such crimes result in indictments. 


In Chicago, Mr. Peterson wrote in the Atlantic Monthly, there have been 
approximately 700 gang murders during the past 25 years. He notes that the 
number of persons convicted in connection with these slayings could be 
counted on one’s fingers. I think he would have a hard time filling out both 
hands. 

Notwithstanding the evil reputation Chicago gained in the old Capone days, 
Chicago’s crime rates are no worse than those of other big cities. Currently they 
are better than most. 

Are the newspapers to stand passively by, mere spectators of this awful 
anarchy? It is not merely their privilege but their duty to combat it, by every 
legitimate means in their power. 


The noblest services of American newspapers to their readers have been their 
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exposures of public corruption and politically protected crime. It would be folly 
to handstring them. 


From the Tweed ring in 1870 to the Texas land rackets and the Phoenix City, 
Alabama, graft exposures of 1953, there has not been a year when American 
newspapers have not exposed and destroyed conspiracies against the public purse 
and the public safety. In the course of these crusades they have printed some 
matter prejudicial to potential defendants. 


Sometimes—and you should be grateful for it—they have used their columns 
to prove the guilt of public enemies by evidence so indisputable that no shyster 
was Slick enough, no prosecutor weak enough, no machine-kept judge crooked 
enough, to refute it or evade it. 


It is the newspaper's duty to print facts, not to try them. That is the duty of 
the courts. 

We want every defendant to have the benefit of due process—the whole 
treatment, with all the trimmings. But we see too much of the undue processes 
that help armies of dangerous malefactors to escape conviction, indictment, or 
even arrest. 

If we seem to “usurp” the investigating functions of the police and the prose- 
cutor’s aides once in a while it is merely because they are not doing the job 
themselves. Actually, it has never been a usurpation of anything for a citizen 
to holler “stop thief” when he sees a pocket being picked or to yell “bloody 
murder” when one takes place before his eyes. We mean to keep on hollering. 

Some day the American people may become so law-abiding that newspapers 
can lay down their arduous and expensive duty to investigate everything. Then 
they can give more of their effort to such topics as the love life of Marilyn 
Monroe and the employment problems of Arthur Godfrey. 

But if we are going to make it a crime for newspapers to investigate crime, 
let’s wait until some year when there are only 19 armed robberies in Chicago. 


ANNOUNCEMENT OF "SUMMARY OF 1955 KANSAS 
LEGISLATION" 


By FRANKLIN CORRICK, Revisor of Statutes 
Secretary of Kansas Legislative Council 


All new 1955 Kansas legislation of general or special import is summarized 
in a 72-page booklet prepared in May, 1955, by the office of Kansas Revisor 
of Statutes, Third Floor, Statehouse, Topeka, Kansas. Lawyers who have pur- 
chased the General Statutes of 1949 and 1953 Supplement are entitled to a 
copy of this “Summary,” and other may receive it upon request until the supply 
of copies is exhausted. 

References in the Summary are to the original numbers of the 1955 Senate 
and House enrolled bills and resolutions, and their chapter numbers in the 
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forthcoming 1955 Session Laws. The purpose of the summary is to provide a 
way to facilitate the ascertainment of the new subject matter of the statutes 
enacted by the 1955 legislature. In addition to the “Summary,” the Revisor of 
Statutes, during April, 1955, prepared a complete list of “Amendments and 
Repeals by the 1955 Legislature,” together with lists of all bills enacted and 
their effective dates. 


LEGAL ETHICS 
By A. R. Lams 
Of the Coffeyville, Kansas, Bar 


Legal ethics is defined by Bouvier’s Law Dictionary as “the principles of 
morally right and wrong conduct and character as expounded by the legal pro- 
fession.” 

From a practical standpoint, the average lawyer thinks of unethical conduct 
as that which the other lawyer does that is unsatisfactory to him, and whether 
or not a certain course of conduct is ethical or unethical depends many times 
upon whose ox is gored. The American Bar Association has adopted forty-seven 
paragraphs of ethics, attempting to set out the rules and regulations governing 
the conduct of lawyers. Even the legislature of the State of Kansas has enacted 
into statutes some of the things that it says a lawyer should not do. For example, 
Section 7-111 provides: 

“An attorney at law may be disbarred or suspended by the supreme court, and 
not by any other court, for any of the following causes arising after his admission 
to practice in this state: 1. For willful disobedience of an order of court require- 
ing him to do or forbear an act connected with or in the course of his profession. 
2. For a willful violation of his oath, or of any duty imposed upon an attorney at 
law. 3. For neglecting or refusing, on demand, to pay over money in his hands, 
due or belonging to a client, except where such money is retained under a bona 
fide claim of a lien for services. 4. For destroying, secreting, fraudulently with- 
drawing, mutilating, or altering any paper or record belonging to the files or 
records in any action or proceeding. Proceedings in such cases may be taken by 
the supreme court on its own motion, or upon accusation as hereinafter pro- 
vided.” 

The provision of this statute that has been before the supreme court many 
times is Sub-division 2, and under this section of the statute, the supreme court 
has authority to discipline an attorney for almost any conduct that in their 
opinion is unbecoming to an attorney at law. Probably the most interesting 
application of this power of the court was exercised by the court in the case of 
“In Re the contempt of John F. Hanson, 99 Kan. 23.” Hanson had quite a few 
cases go to the supreme court from McPherson County, as he seemed to be on 
the losing end of most of the cases that he tried. He did not have any better luck 
in the supreme court and took delight in writing petitions for re-hearing in which 
he soundly berated the court and its members. An action was brought to bar 
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Hanson from the practice of law. In the opinion the court says in the syllabus: 


“Where an attorney, in a document filed in this court, uses insulting and 
contemptuous language, disrespectful to the court and the individual justices 
thereof, and who willfully and maliciously persists in maintaining toward this 
court and the justices thereof ‘persistent insolence and effrontery,’ thereby show- 
ing contempt for this court and the justices thereof, and where in his answer in 
contempt proceedings against him he presents no reasonable explanation of or 
excuse for such contemptuous misconduct, he will be suspended from practice in 
all the courts of this state.” 


So it is well to bear in mind that what you may think about the court after 
it has decided a case against you should not be put down on paper in a petition 
for re-hearing. 

John F. Hanson waited fifteen years and until a majority of the members of 
the court that held him in contempt had died or had failed to be re-elected and 
then filed an application to set aside the contempt proceedings. He was unable 
to convince the court that the former decision was wrong, and it is interesting 
to note in the opinion of the court, reported in 134 Kan. Page 165, that it says: 
“Even in the brief of the respondent filed in this court on September 14, 1931, 
in support of his motion to set aside the judgment of suspension, he no less than 
twelve times uses language which no self-respecting attorney should ever place 
in any paper to be filed in any court, and such as would have justified the strik- 
ing of the entire brief from the files.” So it might be said that Mr. Hanson’s head 
was still bloody but unbowed. 


Another interesting case that illustrates the power of the supreme court under 
the provisions of the statute above mentioned is in the matter of the accusation 
for disbarment of Kenneth K. Cox, reported in the 164 Kan. Page 160, a case 
in which Jay W. Scovel acted as commissioner for the supreme court. In this 
case, Cox had been found guilty of contempt in the court below in an action 
for the change of the custody of a fourteen-year-old girl. It seems that after the 
court had found against Mr. Cox’s client, he asked for time to file a motion for 
a new trial, and his wife immediately took the girl out of the jurisdiction of the 
court and to the home of her daughter in the State of Illinois. When Mr. Cox 
was asked about the whereabouts of the girl, he stated to the court that he did 
not know where she was. The state board of law examiners filed a petition for 
Mr. Cox to be disbarred in the supreme court, and the court held that Mr. Cox 
should be suspended, and that a motion to reinstate should not be filed for a 
period of six months, and that he pay the costs in the action. This case simply 
emphasizes something that we all know, and that is that we should at all times 
be candid and truthful in our representations to the court. 


Very often attorneys are placed in a situation where it is difficult to say where 
your duty to your client leaves off, and your duty to the court begins in the 
matter of what disclosures should be made to the court. A situation of this kind 
occurred recently, where attorneys in this county were employed by a firm of 
attorneys in California to resist an action for a divorce that had been filed in this 
county and to secure for the mother the custody of a four-year-old child belong- 
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ing to the parties. The parties had lived in California about nine months, and 
while the mother was having another baby, the father took the four-year-old girl 
and left California and came to Kansas and sued the wife for a divorce, and the 
custody of the child. 


When the case was tried, the mother, her twin brother, and her older sister 
came from California in the brother's car to testify in the case. The court granted 
the mother a divorce and the custody of the four-year-old daughter but made a 
part of the decree a provision that the daughter was not to be taken outside of 
the State of Kansas. After the decision of the trial court, a conference was had 
in the office of the mother’s attorney, and the brother stated that the attorneys 
in California had advised them that if they could get possession of the child 
without committing a breach of the peace and would bring her back to Cali- 
fornia, that in the event an action was brought in California by the father for 
the possession of the child, that the California courts would decide for them- 
selves what would be for the best interests of the child, and that the decision of 
the Kansas court relative to her custody would have no extra-territorial effect, 
and it was his recommendation that they all get in his car with the daughter and 
start back for California at once. This situation propounded to Kansas counsel 
the interesting question as to what rule of ethics governed the Kansas counsel; 
had he been advised before the trial of the case that it was the intention of the 
mother to take the child back to California if she could secure even temporary 
possession of the same, regardless of what the decision of the Kansas court 
might be, what would have been the duty of Kansas counsel as to informing the 
court of this fact? It also would have propounded a serious question as to the 
duty of the Kansas counsel, if the parties had taken the child and returned to 
California. Would it have been the duty of the Kansas counsel to have informed 
the court of the advice that had been given to his clients by the attorneys in 
California? 


It so happened in this case that Kansas counsel was able to convince the 
mother that she should remain in the State of Kansas until an order was secured 
to modify the decree which permitted her to take the child to California. This 
decision was probably influenced by the statement that counsel would withdraw 
from the case promptly in the event the child was taken out of the State of 
Kansas in violation of the court decree. No doubt it would be interesting to get 
the opinion of the attorneys at this bar as to what they would have done under 
the circumstances above narrated. 


All lawyers are familiar with the rule that a lawyer should not attempt to 
-fepresent both sides in any controversy or suit. This rule is based upon the 
proposition that it is impossible for a man to serve two masters properly. In 
the practice of law, it is ofttimes difficult to know where to draw the line and 
not violate this rule of ethics. Attorneys are frequently confronted with the 
situation where a husband and wife come into the office, state that they want 
to settle their property rights and to be divorced. Ofttimes they state that they 
are not particular as to who gets the divorce. Frequently it is apparent that 
both parties are at fault. The attorney is confronted with the proposition as to 
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the proper thing for him to do under the circumstances. It is the usual custom 
to tell this couple that the attorney cannot represent both of the parties. That 
he can draw a property settlement for them if they can agree on the same. Very 
often the attorney decides to represent the wife, since it seems to be easier for 
the wife to get a divorce than it is for the man to secure one. The question of 
ethics involved very often includes the proposition of whether or not the 
attorney is in fact representing both parties and also whether or not the dis- 
closures made by the parties that husband and wife are both equally in the 
wrong precludes the attorney from representing either one of the parties in 
the divorce proceedings. If the rule should be drawn too fine in this kind of a 
situation, there would be a lot of divorce fees that would go out the window. 


Another situation that is very confusing is where an attorney is attempting 
to settle a claim where a minor is involved. Early in my practice, it was the 
custom for attorneys to prepare the petition, sign the same as the attorney for the 
next friend of the minor, enter the appearance of the defendant, and submit the 
same to the court, asking that judgment for the amount of the settlement that 
had been argeed upon be approved. Later on, the practice shifted, and the 
attorney for the insurance company, upon making a settlement that he desired 
to reduce to judgment, called in one of his attorney friends, explained the 
situation, and asked that he sign the petition as attorney for the plaintiff and 
submit the same to the judge. It would probably be conceded that the judg- 
ment in either case is voidable, and perhaps it is absolutely void, and that the 
minor, upon attaining his or her majority, could bring an action for the injuries 
sustained. Where an attorney represents an insurance company, he is expected 
to make a satisfactory settlement of the case where a minor is involved. This 
necessitates negotiation with the parents. Unless the child has a legal guardian 
and the settlement is approved by the probate court, the question as to what 
the attorney should do to protect the rights of the insurance company is an in- 
teresting one. He can, of course, make the settlement with the parents and 
take a parents’ indemnifying release. An incident occurred in Labette County 
several years ago where a settlement was made by the attorney for the insurance 
company with the mother of a ten-year-old girl in a personal injury case, and the 
mother gave an indemnifying release. Six months later a next friend suit was 
brought on behalf of the minor in the district court of Labette County for the 
damages that had been sustained. The action was filed by an aunt of the minor 
as next friend, and the result was that another settlement was made with the 
attorney for the minor, and the matter reduced to judgment. Whatever recourse 
the insurance company might have had against the mother was of no practical 
benefit since she was execution proof. 


This is the only case that has come to my attention in the forty-seven years I 
have been practicing law in Coffeyville where a settlement of this kind back- 
fired. It speaks exceedingly well of the integrity of the folks in this part of 
the country, that when a settlement is made with the parents of a minor, there 
is no kick-back, and it usually means that the file can be closed. 


Where a large amount of money is involved, the superintendent of claims of 
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the liability insurance companies usually insists that the settlement be reduced 
to judgment, and he usually leaves it up to local counsel as to how this result 
shall be accomplished. There is only one way that is fool-proof that I know of, 
and that is to tell the folks to employ and pay an attorney of their own choosing 
and have him bring the suit. Whenever the insurance company selects the 
attorneys for both parties, or pays the attorneys for both parties, or the attorney 
for the insurance company brings the suit for the minor, this would be sufficient 
grounds to set aside the judgment. (See 13 A.L.R. 403). Very often the claims 
departments of the various insurance companies would rather take their chances 
on a judgment occasionally being set aside, than to have the claim handled by 
some disinterested attorney. When they adopt such a course, they do so cogni- 
zant of the fact that they may have to make another settlement if there is in fact 
legal liability in the case. 

The secretary of the Kansas Bar Association recently sent to all of the mem- 
bers, material emphasizing “Respect your Brother Lawyer.” Undoubtedly there 
are many communities in which this material could be used to benefit the rela- 
tions between lawyers and enhance the reputation of the lawyers in that com- 
munity. To have a situation where the attorneys are continually fussing and 
fueding detracts from the influence of every member of the bar in that com- 
munity. Many of the lawyers here will remember that when it was known that 
certain lawyers were upon the opposite sides of a case, that the court house 
would be crowded with folks who came to hear the mean, nasty things that 
they would say to and about each other. They also will recall the days when a 
lawyer full of booze could attract a crowd, because they knew he would abuse 
the judge, the attorneys on the other side, and the witnesses, and in general put 
on a drunken Roman holiday. 


The bar in this state has been greatly improved during the time that I have 
been a member of the same by some timely deaths. Drunken and unsportsman- 
like conduct by lawyers reflects upon the bar as a whole. The time when a 
lawyer could come into court as tight as a drum, or only half tight, has gone 
with the wind, and it is no longer necessary for a lawyer in order to earn his 
fee to abuse or attempt to degrade the other party to the law suit or his attorney. 
The whole method of practicing law has changed in the past fifty years. There 
was a time when a client employed a lawyer because he was peeved about some- 
thing, and he visualized a trial before a jury where his attorney would berate 
the party on the other side, and he would have the satisfaction of knowing that 
the other party was properly told even though he might lose the case. The 
attitude of clients has changed for the better, and when they come into a law 
office today, it is usually with the idea that they want to discuss their problem 
with an attorney and see if they can figure out some way to get the matter 
settled and keep out of court. This changed attitude on the part of clients has 
been accomplished by the good advice given them by their attorneys, and I 
modestly say that in my opinion, the older attorneys today set a better example 
for the younger members of the bar than when I started to practice law, but, of 
course, there is still room for improvement, and no doubt the next generation 
of attorneys will come closer to adopting as their standard of conduct the prin- 
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ciples set forth in the Golden Rule, which is, after all, the only code of ethics 
that a lawyer needs. 


UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT 
ACT OPERATION 


By GEORGE C. WINGERSON 
Of the State Department of Social W elfare 


The Uniform Reciprocal Enforcement of Support Act was first enacted by the 
1951 Kansas Legislature (23-401 through 23-418, G. S. 1951 Supp.). The 
original act was repealed by the 1953 Legislature which replaced it with a more 
comprehensive act (23-419 through 23-446, G. S. 1953 Supp.). 


Insofar as the State Department of Social Welfare is concerned, the most im- 
portant feature of the 1953 act was 23-434, G. S. 1953 Supp., which made that 
Department the State information agency under the act. 


The State Department of Social Welfare designated this writer to be the 
agent responsible for disseminating information regarding reciprocal support 
matters. 


It was assumed by many that since The State Department of Social Welfare 
was designated state information agent, that we would be familiar with the 
operation of this act in Kansas. Unfortunately, such was not and has not been 
the case. The principal duties of the Information Agent are to advise authorities 
in other states to which court in Kansas their papers should be forwarded and 
to advise Kansas county attorneys where to forward their papers when Kansas 
acts as an initiating state. To such questions as: “Is the U.R.E.S. Act used to any 
extent in Kansas? Do the county attorneys like the U.R.E.S. Act? and How 
could the U.R.E.S. Act be improved?”, we have not had answers. 


In order to answer somewhat intelligently whenever questioned on the opera- 
tion of the U.R.E.S. Act in Kansas, this office mailed out questionnaires in the 
fall of 1954 to each Kansas county attorney requesting the following infor- 
mation: 


I. During the last two years, how many civil support actions under the Uniform 
Reciprocal Enforcement of Support Act have been initiated in your county? 


II. During the last two years, how many petitions have been filed in your county with 
Kansas being the responding state regarding the civil enforcement of support? 


III. In your opinion, is the Uniform Reciprocal Enforcement of Suport Act beneficial? 


IV. Do you have any suggestions or comments regarding our act? 


Fifty-two county attorneys, or approximately one-half of the total number, 
answered the questionnaire and their answers to I, II, III are summarized in the 
following graph: 





County 


* Population 


ee] 


i 
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III 





Allen 
Anderson 
Barber 
Barton 
Brown 
Chase 
Cherokee 
Clark 
Clay 
Coffey 
Cowley 
Doniphan 
Edwards 
Ellsworth 
Ford 
Gove 
Grant 
Greenwood 
Hamilton 
Harvey 
Hodgeman 
Jefferson 
Jewell 
Kiowa 
Lane 
Linn 
Lyon 
McPherson 
Meade 
Morris 
Morton 
Ness 
Osage 
Osborne 
Phillips 
Pratt 
Republic 
Russell 
Saline 
Scott 
Sedgwick 
Seward 
Shawnee 
Sheridan 
Stafford 


17,000 
12,000 
9,000 
27,000 
15,000 
5,000 
25,000 
4,000 
12,000 
10,000 
37,000 
11,000 
6,000 
9,000 
20,000 
4,000 
5,000 
14,000 
4,000 
22,000 
3,000 
11,000 
10,000 
5,000 
3,000 
10,000 
26,000 
23,000 
5,000 
8,000 
3,000 
6,000 


9,000 
9,000 


N 


i 
~ 
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No Opinion 
No Opinion 
No 

Limited Benefit 
No Opinion 
Yes 

Limited Benefit 


No Opinion 
No 

No Opinion 
Limited Benefit 
Yes 

Yes 

Limited Benefit 
No 

Yes 

No Opinion 
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* Population ee] 

5,000 
24,000 
8,000 
6,000 
7,000 
3,000 
165,000 








*Population rounded to nearest 1,000 f; 1953 Kansas Legal Directory. 
oS Rapeseed diguene In seane cnsts aay be egguouimatons. 


The following statistics can be gleaned from the above graph: 


1. Only 23 out of the 52 county attorneys answering the questionnaire be- 
lieve the act to be beneficial without reservations. 


2. 286 Reciprocal Enforcement of Support actions were commenced by the 
52 Kansas counties during the years 1953 and 1954. 


3. Sedgwick County initiated 20 actions, Shawnee County 175 actions and 
Wyandotte County 51 actions, making a total of 246 out of 286 actions initiated 
by three counties. 


4. Excluding Sedgwick County, Shawnee County and Wyandotte County, 40 
actions were initiated by 49 counties or .82 actions were filed per county in two 
years or .41 actions per county in one year. 


5. Kansas acted as a responding state in 251 cases. 


6. Sedgwick County acted in a responding capacity in 153 cases, Shawnee in 
19 cases and Wyandotte in 26 cases, making a total of 198 out of 251 for these 
three counties. 


7. Excluding Sedgwick, Shawnee and Wyandotte Counties, 53 actions were 
filed in 49 counties with Kansas being the responding state 1.1 per county in 
two years or .5 per county per year. 


The comments and suggestions of the County Attorneys are listed below: 


1. The County Attorneys should receive special fees for services performed 
under the U.R.E.S. Act as the action is in the nature of a civil action. 


2. The State Department of Social Welfare should prepare and make avail- 
able to the County Attorneys forms which could be used in U.R.ES. actions. 


3. The U.R.ES. Acts are weak as the responding state, which must do most 
of the work, is not the state primarily interested in the support of the dependent 
in question. 

4. The Kansas U.R.E.S. Act should be repealed because a criminal action is 
faster and more efficient. 
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5. The District Judges can make or break the U.R.ES. Act. 

6. The U.R.E.S. Acts should be amended in a manner which would speed 
up the procedure. 

7. A private attorney should be required to represent the plaintiff under the 
U.R.ES. Act. 

8. More education is needed so that the legal profession and the general 
public would be acquainted with the act. 

9. Some responding states, when Kansas is the initiating state, set a support 
figure quite low and the Kansas district judges tend to follow the example of 
the other states when acting as a responding court, thus tending to destroy the 
usefulness of the act. 

10. The U.R.ES. Act is weak in that it is generally not necessary where the 
defendant has a substantial job. Where the defendant does not have a sub- 
stantial job and the U.R.ES. Act is used, the defendant quite often “skips” and 
criminal action must be instituted. 

11. Part of the difficulty in Kansas under the U.R.E.S. Act is the lack of 
uniformity as the act is construed in the state of Kansas. The Attorney General 
should recommend the proper procedure so that all Kansas County Attorneys 
could proceed in a uniform manner. 


WELCOME TO NEW LAWYERS 
In February, 1955, forty-three successful candidates for admission to the bar 


took their oath before the Supreme Court at Topeka. The Executive Council of 
this Association believes there is need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding pertinent 
information to John W. Shuart, Executive Secretary, 522 Garlinghouse Build- 
ing, Topeka, Kansas. The names and addresses were listed as follows: 


Name Address School 
Floyd Lee Bryan 5022 Rosewood Drive, Mission U. of K.C. 
Donald Eugene Lambdin 3108 Stadium Drive, Wichita Okla. U. 

*Adrian James Allen 2108 Potomac, Topeka Washburn 
John Jerome Weber 107 W. 20, Hutchinson K. U. 
Richard Henry Ruggles 6062 Castle Drive, Wichita K.U. 
Harry Barnhart Phelps, Jr. Ransom K. U. 
Louis William Cates 861 San Pablos, Wichita Washburn 

*William Burton Pringle Cottonwood Falls Washburn 
Thomas Ramey Sewell 1200 W. 5, Topeka Washburn 
John Schessler Box 182, Goodland U. of S. Car. 
Charles Russell Escola 214 W. 6, Topeka Washburn 
Robert Wilson Berrey, III 7520 High, Kansas City, Kansas U. of K. C. 

*Roger Lee Davis 2062 Lane, Topeka Washburn 


*Member of the Bar Association of the State of Kansas. 
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Name 
Orlin Leon Wagner 


Wesley McFarland Norwood 


John Kenneth Leighnor 
John Thomas Whealen 
Robert Moore Smith, Jr. 
Herbert Hugh Hopper 
Edwin Manville Wheeler 


William Addison Gossage, Jr. 


Sherman Albert Parks 
*Robert J. Roth 

Robert Edward Bradstreet 
David Eugene Bourassa 
Robert Carl Londerholm 
*Nicholas William Klein 
*John Allen Robinson 
Bobby Lee Pringle 
*Robert LaVerne White 
Marion Joseph Roesler 
Wellington Edgar Winbigler 
Edward Gerald Fogarty 
William Sherman Allen 
Murray Francis Hardesty 
John Dekker 


*Allyn Mosier McGinnis 
*Richard Louis Sias 
Ben D. Ratzlaff 


Camilla Klein 

Jack Norton Stewart 
Richard Beryl Collins 
Floyd Dale Sorrick, Jr. 
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Address 
400 E. 5, Caney 
Route 1, Lecompton 
1717 E. 30, Hutchinson 
2638 E. Archer, Tulsa 
1 Hillcrest, Wichita 
1203 Union Nat'l Bank Bldg., Wichita 
2110 Moundview, Topeka 
26 E. 13, Hutchinson 
320 Taylor, Topeka 
2616 Valleybrook, Topeka 
126 Grant, Russell 
1725 Oakley, Topeka 
3001 W. 50, Kansas City, Kansas 
4806 Eastwood Drive, Wichita 
2229 N. Monroe, Hutchinson 
130714 Mulvane, Topeka 
1612 College, Topeka 
Claflin 
6218 Walmer, Mission 
3225 Victor, Wichita 
1135 Maine, Lawrence 
637 New England Bldg., Topeka 
5102 Bayley, Wichita 
Box 5, El Dorado 
Fredonia 
Elkhart 
1309 Central, Dodge City 
825 S. 9, Salina 
612 E. 4, Wellington 
2605 Valleybrook, Topeka 


*Member of the Bar Association of the State of Kansas. 


School 

K.U. 

K. U. 
Washburn 
K. U. 

K. U. 

K. U. 
Washburn 
Washburn 
Washburn 
Washburn 
K. U. 
Washburn 
K. U. 
Washburn 
Washburn 
Washburn 
Washburn 
K. U. 

U. of K. C. 
Iowa U. 
K. U. 
Washburn 
Washburn 
Washburn 
K. U. 

K. U. 

K. U. 

K. U. 

K. U. 
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City Attorneys’ Assembly in Topeka. 
Eight city attorneys assembled in Topeka, 
March 2, in the League office to plan the 
spring convention program. Vice-President 
Gordon K. Lowry, Valley Falls, presided 
and L. W. Chesney, Executive-Secretary, 
presented agenda suggestions. The pro- 

is set forth elsewhere on this page. 
Those present were: H. L. Sheppeard, Clay 
Center; Fred Littooy, Hutchinson; Fred 
Carman, Topeka; Art Hodgson, Lyons; 
Charles Calkin, Kingman; Willis K. Dillen- 
berger, Oswego; James W. Putnam, Em- 
poria; and L. W. Chesney. 

Executive Committee Purchases Re- 
prints, The executive committee voted to 
purchase 1,000 reprints of Putnam's article 
on “Traffic Courts” in the February Bar 
Journal for general distribution. 


Annual Convention Musings. If you 


missed the eighth annual convention at 
Hutchinson, May 18, yours was a consider- 
able loss. The city attorney turn-out was 
large, larger than usual. In addition there 
was a generous sprinkling of judges, county 


attorneys, and just ordinary lawyers who 
attended the sessions and joined at noon in 
listening to Judge Bob Kaul’s masterful 
address “Let's Keep Our City Halls.” Kaul’s 
timely analysis of the status of city halls 
at this hour was well worthy of the trip to 
Hutchinson and was dubbed by many as 
the, or one of the, top presentations of the 
entire three-day conclave for Kansas legal 
minds. 

All missed prexy Vic Tegarden. Vic has 
been an outstanding leader of the asso- 
ciation. He wrote the convention that he 
was not seriously ill, but had been advised 
to take it easy for awhile. We'll see you 
next year, Vic. 

Gordon Lowry, Valley Falls, pinch-hitter 
for Vic, did so well that he was elected as 
president for the coming year. Gordon is 
the first “third class city attorney” to hold 
the top spot. In 1947 he helped launch the 
organization and has been active through- 
out the years. 


Other officers elected were: Fred C. Lit- 
tooy, Hutchinson, First Vice-President; C. 
W. Brenneisen, Jr., Kansas City, Second 
Vice-President; W. K. Dillenberger, Os- 


wego, Secretary; and G. I. Robinson, Ellin- 
wood, Treasurer. 


1958 Directors: R. A. Munroe, Augusta; 
Roger Morse, Marion; and T. Gra Gaston, 
Sterling. 


The panels were excellent. Gaston pre- 
sided over the water panel and Putnam, 
traffic and police court. Our thanks to: 
Kenneth Speir, Newton; R. A. Munroe, 
Augusta; and Arno Windscheffel, Smith 
Center, for splendid presentations on the 
key problems of traffic and water. 


To our efficient executive secretary, L. 
W. “Ches” Chesney, a round of applause 
. . . on his shoulders rested the mass of 
detail and planning—what a good job he 
did do. 


And congrats to Fred Littooy, our dy- 
namic legislative chairman, and Art Hodg- 
son, efficient supervisor of the “catch-all” 
period. 

And, Fred, the hospitality hour is still 
remembered! 


Call for new NIMLO members. The 
following are members of the National In- 
stitute of Municipal Law Officers, the larg- 
est and most effective organization of its 
kind in America: Atchison, Augusta, Belle- 
ville, El Dorado, Emporia, Hutchinson, 
Junction City, Kansas City, Kansas City 
Public Utilities Board, Lawrence, Liberal, 
Newton, Pratt, Topeka, and Wichita. All 
city attorneys in Kansas are invited to pre- 
sent to their governing bodies the wisdom 
of affiliation with NIMLO. It is a modern 
and central clearing house for the numerous 
legal problems facing cities today. 


If you ask city attorneys of the member 
cities, you will find that they can recount 
numerous examples when research mate- 
rials, library briefs, leading cases, pertinent 
summaries, reviews by rts, model or- 
dinances, etc., have been forwarded at the 
critical time when answers were needed 
and demanded. Frankly, you will be doing 
your city a service by placing it on the 
membership rolls of NIMLO. 

This much should be added: After 20 
years’ experience, NIMLO has the largest 
library of municipal codes, ordinances, spe- 
cialized municipal law material in exist- 
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ence; for 19 years it has published The 
Municipal Law Journal; for 13 years it has 
— Municipal Law Court Decisions; 
‘or 7 years it has published the Mumicipal 
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and statutes; filed Briefs Amicus Curiae in 
the Supreme Court of the United States; 
and keeps all member cities informed of 
progress in municipal realms. 


Ordinance Review; it has published 141 
reports on pertinent munici 
it has drafted numerous 


Over 900 municipalities now belong to 
NIMLO. How about you? 


problems; 
1 ordinances 


NEW FILM ON BAR ASSOCIATION ACTIVITIES 


News From A.B.A. Public Relations Committee 


With a distinguished “cast” headed by Chief Justice Earl Warren, a docu- 
mentary motion picture portraying the functions of the nation’s bar associations 
was reported ready for release on June 1, 1955, by the American Bar Associa- 
tion. It is the first motion picture ever produced dealing with the activities of 
the legal profession, as carried on through 1,500 bar associations throughout 
the country. 


In addition to scenes of the dedication of the new American Bar Center in 
Chicago, the 34-minute film depicts current activities of the organized bar in the 
interest of the public and the profession. It will be shown under auspices of 
state and local bar associations, as well as the ABA, both to audiences of lawyers 
and laymen. 


Judges and lawyers from various sections of the country are shown in the 
film in a fast-moving sequence of interview-type scenes with Eric Sevareid, chief 
of the Columbia Broadcasting System radio and television news department in 
Washington as moderator. Chief Justice Warren was the speaker at the dedica- 
tion of the $2,000,000 Bar Center, the national “headquarters of the bar” and 
scene of legal research activities. 


Others in the film are: U.S. Judge Harold R. Medina, of the U. S. Court of 
Appeals, New York; William J. Jameson, Billings, Mont., former president of 
the American Bar Association; E. Blythe Stason, Ann Arbor, Mich., dean of 
the University of Michigan Law School; Robert B. Troutman, Atlanta, Ga., 
former president of the Georgia State Bar Association; Cecil E. Burney, Corpus 
Christi, Texas, former president of the State Bar of Texas; Richard Bowerman, 
New Haven, Conn., former chairman of the ABA Junior Bar Conference, and 
Mrs. Edward H. Cumpston, Rochester, N. Y., former vice-president of the 
Rochester Legal Aid Association. 


Initially, the film will be shown under auspices of state and local bar asso- 
ciations. A number of premier showings are to be held in June, 1955, at state 
bar association meetings. 
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Balter, Harry Graham. Fraud under federal 
tax law. 2d ed, CCHInc., c. 1953. 


Baumgardt, David. Bentham and the ethics 
of today—with Bentham manuscripts 
hitherto unpublished. 2d ed., Hough- 
ton Mifflin, c. 1954. 


Belli, Melvin M., ed. Trial and tort trends 
through 1954. (The 1954 NACCA 
Boston Convention Proceedings) c. 
1955. 

Black, Henry Campbell. Law dictionary. 
4th ed., West, 1951. 

Blaustein, Albert P. Fiction goes to court 
—favorite stories of lawyers and the 
law selected by famous lawyers. Holt, 
c. 1954. 


Breeding, Clark W.,and Burton, A. Gordon. 
Taxation of oil and gas income. 
Prentice-Hall, Inc., 1954. 


Collier, W.M. Brankruptcy manual. 2d ed. 
by Robert J. Edelman. Matthew 
Bender, c. 1954. 

Coughlin, George G., and Schneider, Joseph 

. You and your car insurance. The 

’s and Don'ts of automobile acci- 
dent claims and insurance. Wm. Mor- 
row, 1954. 

Dean, Joseph. Hatred, ridicule or contempt 
—a book of libel cases. Macmillan, 
1954. 

Gradwohl, R. B. H., ed. Legal medicine. 
C. V. Mosby Co., 1954. 


Inbau, Fred E., and Reid, John E. Lie detec- 
tion and criminal interrogation. 3d 
ed. rev. & enl., Williams & Wilkins, c. 
1953. 


Kahn, Alfred J. A court for children—a 
study of the New York City Children’s 
Court. Columbia U. pr., c. 1953. 


McCahan, David, ed. Accident and sickness 
insurance. U. of Penn. pr., c. 1954. 


McCormick, Charles T. Handbook of the 
law of evidence. West, 1954. 


Mayers, Lewis. The American legal sys- 
tem—the administration of justice in 
the United States by judicial, admin- 
istrative, military and abitration tri- 
bunals. Harper, c. 1955. 


Medina, Harold R. Judge Medina speaks; 
a group of addresses . . . ed. by Max- 
ine Boord Virtue. Matthew-Bender, c. 
1954. 
Mulder, John E., and Volz, Marlin M. The 
ing of partnership agreements. 
(Revised to March 1955) Committee 
on Continuing Legal Education of the 
Am. Law Institute collaborating with 
the Am. Bar Assn., c. 1955. 


Oklahoma Bar Association and The Uni- 
versity of Oklahoma College of Law. 
Estate planning in “slow motion.” 
(legal institute) c. 1954. 


Oklahoma Bar Association, The University 
of Oklahoma College of Law . . . Oil 
and gas negotiation and taxation in 
“slow motion” or black gold and the 
silent partner. Proceedings of the 
third annual institute on federal taxa- 
tion. c. 1954. 


Orfield, Lester B. The growth of Scandi- 
navian law. U. of Penn. pr. c. 1953. 


Puerto Rico. Laws of ... annotated. 8 
v. Equity House, c. 1954. 


Puttkammer, Ernst W. Administration of 
criminal law. U. of Chi. pr., c. 1953. 


Rywell, Martin. The trial of Samuel Colt. 
Pioneer pr., c. 1953. 


Schwartz, Bernard, ed. Protection of public 
morals through censorship. (Social 
meaning of legal concepts, no. 5) N. 
Y. U. Schoel of Law, 1953. 


Somers, Herman and Somers, Anne R. 
Workmen's compensation — preven- 
tion, insurance, and rehabilitation of 
occupational disability. John Wiley, 
c. 1954. 

Stephenson, Gilbert T. Drafting wills and 
trust agreements—dispositive provi- 
sions. Little, Brown, 1955. 

Swisher, Carl Brent. American constitu- 
tional development. 2d ed., Houghton 
Mifflin, c. 1954. 

Ver Ploeg, Byron. Farm income tax man- 
ual. Allen Smith, c. 1954. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be mailed upon request. ) 
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REPORT ON LEGAL AID AND LAWYER REFERRAL 
SERVICES 


The Report and Recommendations of the Association’s Committee on Legal 
Aid at the Annual Meeting on May 19, 1955, was referred to the Executive 
Council. In consequence, excerpts from that report are printed herein for your 
information as a preliminary to a possible poll of the Association’s members on 
the Legal Aid Committee’s recommendations for a “Kansas Lawyer Referral 
and Legal Aid Plan.” The text of the proposed plan is not printed at this time, 
but will be submitted to members of this Association in a BARLETTER, if such 
a poll is to be taken. The complete Report of the Legal Aid Committee will be 
printed in the August, 1955, BAR JOURNAL as a part of the Annual Meeting 
Proceedings. 

The 1955 report referred to its previous report which appears on pages 38-40 
of the August, 1954, BAR JOURNAL, and stated that it “seemed to receive 
the whole-hearted support of the vast majority of the members in attendance 
and voting thereon, and by reason of this encouragement and further encourage- 
ment which the Chairman of your Committee received at the meeting of the 
Southwest Bar Association in September, your Committee has prepared and 
submits herewith a plan for legal aid and lawyer referral to be sponsored by 
this Association. 

“Any legal aid plan will touch people without means and gives to them 
assurance that there is a place where they can obtain legal help irrespective 
of the fact that they may not be able to pay. Many people are fearful of the cost 
of legal advice and some do not know where or how to get such advice. Those 
persons financially able to pay a fee should be directed to a competent attorney 
specializing in the particular branch of the law applicable, and in order to do 
this there should be combined with any legal aid plan adopted by this Asso- 
ciation a lawyer referral service. There are some 85 lawyer referral services 
now operating in the United States. 


“From the study of your Committee, it would seem that legal aid and lawyer 
referral services are closely related. Both are designed to make legal assistance 
available to all people irrespective of their financial ability to pay. In other 
words, it seems to your Committee that when you establish a legal aid plan you 
should also include in such plan a lawyer referral service, because there are 
potential clients able to pay for legal services who by reason thereof are in- 
eligible for legal aid assistance. Generally speaking, the distinction which can 
be readily pointed out between the legal aid program and the referral plan is 
that legal aid is concerned with clients who require a charitable service, while 
the referral service is primarily designed to serve those persons in the middle 
income group who need legal advice and have no lawyer of their own but can 
afford to pay a moderate fee. The matters of distinction are sponsorship, support 
and control. Any legal aid or lawyer referral plan is a community service, and 
any group that sponsors such a plan, either separately or together, is fostering 
the best in public relations.” 
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The Committee, after calling attention to the fact that its 1955 plan is not 
materially different from the plan which was printed on pages 81-83 of the 
August, 1951, BAR JOURNAL, stated: 


“It has been modified in some particulars and enlarged upon in others, be- 
ing brought about by the additional study and experience in the interim. 

“It might be well to call to your attention that a large number of legal 
problems, both from within and without this state, have come to the attention 
of your Committee for consideration, and in each instance these problems were 
sent on to some member of this Association in the particular county for their 
help in seeing that the persons involved received adequate legal aid. Many let- 
ters have been received from these recipients commending this Association for 
affording them a place to go where they could get help when they had no 
means with which to pay for it.” 


LAWYER REFERRAL SERVICE* 


By J. C. RUPPENTHAL, 
Of the Russell, Kansas, Bar 


Many years ago on our eastern coast, in a few big cities, notably Philadelphia, 
a group of lawyers in the favorable atmosphere of the Quaker city with its tradi- 
tion that “all men are created equal” were concerned over the plight of people 
to whom the Magna Carta with its promise that “Justice shall not be sold, denied 
nor delayed” was empty rhetoric. These lawyers noted that lack of advice or 
guidance caused serious loss to poorer members of the community, or at least 
danger of loss to persons unfamiliar with law and legal rights. 


These members of the bar began in a small way to provide what was called 
“legal aid” for people who needed guidance to assure them of their rights, 
privileges and immunities. Slowly the idea spread until, after decades, most 
larger cities over the land, by their organized bar, make some provision gen- 
erally in addition to the rather faltering provision of counsel to an indigent 
person accused of crime. 


Gradually the organized bar has assumed a degree of responsibility. The 
name “Lawyer Referral Service” has come into use because of need of system. 
The first step of such Service was and is to make widely known that the bar 
takes upon itself the duty to bring to the needy a knowledge of their legal rights, 
duties and immunities, and to direct them to a member of the bar for advice if 
such be needed. This practice, as a form of advertisement forbidden to the 
individual lawyer, is used in the Lawyer Referral Service to inform the needy 
that justice is possible even for them. When this information is given, the 
Lawyer Referral Service ceases, and the person advised selects and consults a 
lawyer. If he has no choice of his own, the Referral Service has a list of the bar 
of the community and refers such prospective clients, successively to the bar 


* Address at the Bar Association of Northwestern Kansas at Hays, 26 March 1955. 
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of the community for legal service. If such client can pay, this is required of 
him; but if not so able the attorney serves without pay as a duty he owes the 
profession, but by distributing such charity cases among the entire bar, the 
burden in relatively light and is infrequent. 

The Lawyer Referral Service has for some time past reached a stage that has 
warranted the American Bar Association to name and sustain permanently a 
committee that seeks to interest the bar actively both as individuals and when 
organized. The Directory of such service published, as of January 1, 1955, a 
list of 38 states, the territory of Hawaii and the District of Columbia as having 
such activities. Wichita and Kansas City are listed for Kansas. Topeka has a 
legal aid organization and is making pioneering efforts in Kansas. The Ameri- 
can Bar Association has a very active committee in Theodore Vorhees of 
Philadelphia. 

It may be timely for the Bar Association of Northwestern Kansas to consider 
its relation to and attitude toward Lawyer Referral Service. From a few 
gteat cities, the movement has spread widely among smaller cities. 


Meanwhile stupendous changes in the world have taken place and are 
continuing to take place. In hundreds of communities of Kansas, the rural 
physician is but a memory and the small town is without doctor or lawyer. In 
these communities, doctor for the body and lawyer for guidance are available 
usually only at the county seat which may be anywhere up to 25 or 35 miles 
distant. 

At the present time, as for several months past, many Kansas newspapers are 
publishing for the organized bar, series of informative articles such as “You and 
the LAW.” These are well designed to bring to every layman much informa- 
tion as to general principles of law. They will necessarily impress the laymen 
of the need at times for advice by the man learned in the law. 


Whether the individual lawyer mentally approves or disapproves the pro- 
fessonial inhibition against advertising, he obeys the rule. But the Lawyer 
Referral Service may freely bring its function to the attention of anyone as to 
his need to learn or to have the advice of a lawyer, or to what lawyer to go, if 
he has no acquaintance or knowledge or preference of his own. 


Of the many hundreds of small towns and cities of Kansas, only about 150 
have a resident lawyer except in the county seat. With a Referral Service, for 
example, if approved by the Bar Association of Northwestern Kansas, the 
Referral Serviceman may readily be brought to attention of any person who 
might appear to be in possible need of legal advice. A few minutes of con- 
ference, usually limited to a half hour, is prescribed for an interview. Within 
that period of time, the Referral representative of the county bar, should be able 
to tell the inquirer he has no practical immediate need of a lawyer; or if further 
legal service be needed, then to refer such inquirer to the next available mem- 
ber of the bar on the list for his county. When so referred, the prospective client 
should consult the attorney indicated, and a fee would be agreed upon if pos- 
sible or, if the prospective client were quite unable to pay, the attorney would 
give his professional service free. 
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No extensive code of practice seems so far to have developed. The Bar Asso- 
ciation of Northwestern Kansas may wish to study this Referral Service further; 
or might venture at once upon an experiment as to how it may work. Such 
Referral Service need not conflict in any way with the matter of appointments 
of counsel for a person as defendant charged with crime. It may be a help to 
the Social Welfare Director of a county, or in any dealings with minors or 
incompetents without guardian or as amicus curiae in inquiry as to sanity where 
no kin or other person appears in behalf of the individual under inquiry. With 
nine different kinds of trial courts in Kansas, not to mention many kinds of 
administrative office wherein appealable rulings are made, there are constantly 
arising occasions wherein the official, or whoever has the matter before him, 
should in prudent regard to fundamental justice have legal advice, but where it is 
not clear that the city or county or state attorney of right be required to advise 
the official. In such instances, the private citizen however humble should of 
right be able to have legal advice other than from the viewpoint of the public 
official. This vast field for the application of justice lies, largely as it has thru 
all human history, almost wholly unexplored. 
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LEGAL AID AND LAWYER REFERRAL FOCUS 


On pages 376-377 of this issue appears excerpts from the report of the 
State Association’s Legal Aid Committee, made to the Annual Meeting on May 
19, 1955. The Report of the Legal Aid Committee was referred to the Execu- 
tive Council on a motion which substituted that action for the original motion 
to adopt the report at the Annual Meeting in Hutchinson. 


The Committee Report itself includes a recommendation for the inauguration 
of a “Kansas Legal Aid and Lawyer Referral Plan.” This may focus attention 
of the members of the Association on the import of its Legal Aid Committee's 
recommendations and encourage members to express their views to the Asso- 
ciation’s state office, and thereby assist the Executive Council in its considera- 
tion of the Committee’s Report. As stated on page 376 of this issue, a poll 
may be taken on the question of adopting the “Plan.” 


Also appearing in this issue are remarks on legal aid by a member of this 
Association, entitled “Lawyer Referral Service.” As reported in the June 4, 
1955, KANSAS BARLETTER, Topeka is the only city in the state with a 
legal aid organization, and the Wichita Bar Association is now investigating the 
need for, and feasibility of, such an organization in that city. 

Members of the State Association may also be interested in a cooperative 
movement between the city of Emporia and the Lyon County Bar Association for 
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legal aid services for defendants, without financial resources to employ an 
attorney, in the Emporia police court. 


On April 7, 1955, the city governing body of Emporia requested the county 
bar to establish a legal aid service. The president of the Lyon county bar asso- 
ciation answered the request as follows on April 12: 

“Since receiving your letter time has not permitted a satisfactory discussion and 
consideration of your request relative to the appointment of a legal aid committee. 
We will, however, give this matter our serious consideration at the earliest possible 
date, and we will then advise you of our decision.” 

The city on the same day replied as follows: 

“We are delighted with your peas to consider further the appointment of a 
legal aid committee to assist any defendants in the police court who are without 
financial means to employ an attorney. We are cognizant of the fact that several 
of your membership have been leaders in this humanitarian endeavor with the 
Kansas Bar Association. Surely this professional effort on your part deserves the 
gratitude of every citizen of this community.” 


STATISTICS ON LAWYERS IN UNITED STATES 


A marked increase both in the number of lawyers in the United States and 
in their educational qualifications was shown today by a national survey of the 
legal profession, according to the Committee on Public Relations of the A.B.A. 


The survey showed 241,514 licensed lawyers in the U. S. this year as com- 


pared with 221,605 in 1952, an increase of almost 20,000 in the three-year 
interval. 


Almost 200,000 of the attorneys now practicing attended law schools before 
passing the bar examination, as compared with 170,000 in the 1952 survey. 
Over 85% of those who attended law schools received degrees. Many states 
now require law degrees before bar examinations. The figures on lawyer 
education reflect a sharp decline in the number of lawyers trained only in 
legal offices. 

The survey just completed was the third statistical report on the legal profes- 
sion prepared for the American Bar Foundation by Martindale-Hubbell, Inc., 
publishers of legal directories. It showed these additional facts about the legal 
profession: 

Over one-half of the lawyers in the country (127,389) are in individual 
private practice; 51,668 are in partnerships and 10,366 are associates. 

Lawyers in teaching posts, or educational administrative positions, number 
1,351. 

Serving in judicial offices are 7,903 lawyers. 

Approximately 20,000 are in government service—federal, state and local. 

Woman lawyers number 5,036, less than three per cent of the national total. 


Leading the cities with the highest number of lawyers are New York, with 
23,539; Chicago, with 12,452, and Washington, with 8,707. 
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Address communications to Franklin Cerrick, Third Floor, Statehouse, Topeka, Kansas 


FIRST SURVEY OF KANSAS LAW ANNOUNCED 
By FRED Srx, Editor-in-Chief 
University of Kansas Law Review 


Enclosed in this letter you will find information concerning the First “Survey of 
Kansas Law.” This Survey will be authored by faculty members here at the Law School 
and members of the Kansas Bar. It will be similar to state law surveys published by 
law reviews in other states throughout the country. The first issue is to cover the Kansas 
law for 1953 and 1954. If acceptance and material merit an annual publication, a survey 
will be published each year in the future. 


We feel that the Survey will be an aid to the Kansas Bar and consequently we are 
anxious to get notice of its publication before the lawyers of Kansas. It will be available 
about November, 1955, and will include the Kansas Law with annotations on the follow- 
ing subjects: 


I. PROPERTY C. Business Associations 

A. Oil and Gas D. Debtor-Creditor Law 
B. porta - Personal Property (Future In- IV. FAMILY LAW 
C. Administration of Estates (Wills, V. TORTS AND WORKMEN’S 

Trusts & Probate) COMPENSATION 


_ IL PUBLIC LAW VI. PRACTICE AND PROCEDURE 
Constitutional Law A. Civil Practice 


. Administrative Law sag? 
- Municipal Corporations B. Criminal Law and Procedure 
. Taxation C. Evidence 
Labor Law VIL TOPICAL INDEX 
Ul. COMMERCIAL LAW VII. TABLE OF CASES 
Insurance 
B. Contracts, Bills and Notes, and Sales IX. TABLE OF STATUTES 
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ERRATA 


February, 1955, Issue JBAK (Vol. 23, No. 3), page 271, line 4: 
“State, ex rel, McPherson v. Carter, 30 Wyo. 22, 215 Pac. 477 (1923)” 
should read: 
“State, ex rel, Cox v. Sims, 77 S.E. 2nd 151 (W.Va. 1953)” 











CASE NOTES 


MUNICIPAL CORPORATIONS—CONSTITUTIONAL LAW— 
VALIDITY OF FLUORIDATION OF PUBLIC WATER SUPPLY 


Plaintiff, taxpayer, sought to enjoin the City of Chehalis, Washington, from fluoridat- 
ing the city water supply under authority of an ordinance providing that the water 


*This section is written by members of the Editorial Board of the University of Kansas Law Review. 
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supply of the city be fluoridated. The court held that the city had the police er to 
fluoridate the water, Kaul v. City of Chehalis, 277 P. 2d 352 (Wash. 1954) (four Jus- 
tices Dissenting). 

City of Chehalis is the fifth case affirming the validity of city ordinances which pro- 
vide for public water fluoridation. DeAryan v. Butler, 119 Cal. App. 2d 674, 260 P. 2d 
98 (Calif. 1953), certiorari denied, 347 U.S. 1012 (1953); Dowell v. City of Tulsa, 
273 P. 2d 859 (Okla. 1954); Kraus v. City of Cleveland, 121 N.E. 2d 311 (Ohio 1954); 
Chapman v. City of Shreveport, 74 So. od 142 (La. 1954). 


The primary argument against fluoridation is based upon an alleged violation of due 
process, U.S. CONST. AMEND. XIV, §1. The foundation for the due process conten- 
tion is that citizens in the community are compelled to submit to the taking of the 
fluorine additive against their will. This argument was met by the telling statement of 
Mr. Chief Jusice Hughes, speaking for the court in West Coast Hotel Co. v. Parrish, 300 
US. 379 (1937), “There is no absolute freedom to do as one wills . . . The guaranty of 
liberty does not . . . deny to government the power to provide restrictive safeguards. 
Liberty implies the absence of arbitrary restraint, not immunity from regulations . . . 
imposed in the interest of the community.” 


Police measures which have been upheld include compulsory adult vaccination with 
penalty for refusal, Jacobson v. Massachusetts, 197 U.S. 11 (1904); x-ray examination 
of public school children, State v. Armstrong, 239 P. 2d 545 (Wash. 1953); compulsory 
vaccination of public school children, Zucht v. King, 260 U.S. 174 (1922). 


It is true that these are limited to the prevention of contagious diseases, however, in 
the principal case, the court said that this is a refinement which has no basis. Public 
health includes protection from the introduction or spread of both contagious and non- 
contagious diseases. In Bunting v. Oregon, 243 U.S. 426 (1917), it was said that the use 
of police power to protect health-is by no means limited to protection against the hazards 
of communicable wag 

Another constitutional contention is that the ordinance violates the First Amendment, 
U. S. CONST. AMEND. I. Certain religious organizations are opposed to medicine of 
any kind. These sects contend that the ordinance forces medicine u them, thus 
depriving them of their protected right. Mr. Justice Roberts, speaking for the court in 
Cantwell v. Connecticut, 310 U.S. 296 (1939), said, “The Amendment embraces two 
concepts—freedom to believe and freedom to act. The first is absolute, but in the nature 
of things, the second cannot be . . . must be subject to regulation for the protection of 
society.” 

Opponents of fluoridation state that since only those persons up to age 12 or 16 will 
benefit by the fluorine additive, the rest of the population should not be subjected to it. 
In Zucht v. King, supra, it was said that a police measure is not objectionable because 
it does not extend to all classes. It would follow that in time all would be protected by 
fluoridation. 

The argument was made that by adding fluorine to the water, a city was practicing 
medicine, pharmacy, or dentistry. However, such acts by a city fail to fall within the 
definitions of such as set out in the statutes. (Applicable Kansas statutes would be 
KANS. GS. 1949, 65-1005, KANS. G.S. 1949, 65-1601, and KANS. GS. 1949, 65-1422) 


The judiciary is limited in the power to dispose of general welfare legislation. Jus- 
tice Harlan said in the Jacobson case, supra, “If there is any such power in the judiciary to 
review legislative action in respect to a matter affecting the general welfare, it can only 
be when that which the legislature has done comes within the rule that, if a statute pur- 
porting to have been enacted to protect the public . . . has no substantial relation to 
those objects, or is, beyond all question a plain, palpable invasion of rights secured by 
the fundamental law.” 


A pattern for decision in relation to the fluoridation question has been established by 
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these able state courts. It may now safely be said that cities do have the police power to 
establish fluoridation in city water supplies if they desire to exercise it. 

A city in Kansas would have to meet statutory requirements regarding permission by 
the State Board of Health, KANS. GS. 1949, 65-163, and possibly the expenditure 
limitation, KANS. G.S. 1949, 65-171, but subject to these limitations, cities of Kansas 
would appear to have the power to presently add fluorine to their water. 


At the present time twenty-two cities in Kansas fluoridate their city water supply. 
(Received from Bureau of Water Resources, Univ. of Kan., June 1, 1955.) 


For a complete discussion of the fluoridation problem see 1 Kan. L. Rev. 156. 
CARL ELDON STALLARD. 


LIMITATION OF ACTIONS—TORTS—NEGLIGENCE IN 
PERFORMANCE OF MEDICAL SERVICES 


In February, 1946, the defendant physician performed an operation on the plaintiff's 
gall bladder and hernia, leaving in the hernia incision a surgical sponge, which prevented 
it from healing properly. In October, 1949, the hernia incision broke open and drained 
continuously until March, 1953, when approximately two inches of gauze came out 
through the opening. The defendant again ted on the plaintiff and removed the 
sponge. The plaintiff brought an action predicated upon the negligence of defendant 
physician. Held, (two judges dissenting) that the action was barred by the three-year 
statute of limitations which began to run at the time of the operation and not at the 
discovery of the negligence. Linquist v. Mullen 277 P. 2d 724 (Wash. 1955). 


It is the general rule in malpractice cases that the statute of limitations begins to run 
from the time of the negligent act rather than from the subsequent date a deme. 
Becker v. Floersch, 153 Kan. 375, 110 P. 2d 752 (1941). The same rule, as in the 
—_ case, is applied in special cases where a foreign substance is left in a patient 
ollowing an operation. Graham v. Updegraph, 144 Kan. 45, 58 P. 2d 475 (1936); 
Carrell v. Denton, 138 Tex. 145, 157 S. W. 2d 878 (1942); Murray v. Allen, 103 Vt. 
373, 154 Atl. 678 (1931). 

A malpractice suit presents a claim of a hybrid nature, and some jurisdictions allow 
the action not only in tort but also on a breach of contract theory, to which a longer 
statute of limitations applies. Sellers v. Noah, 209 Ala. 103, 95 So. 167 (1923). Use 
of the breach of contract theory in an effort to circumvent the limitation on a tort action 
generally provides only partial relief. Recovery is granted only on sums paid on the 
contract and other items of damage flowing naturally from the failure to perform, and 
will not usually include items of pain and suffering. Hissch v. Safian, 257 App. Div. 212, 
12 N.Y. Supp. 2d 568 (1939). An allegation of damages of the latter nature indicates 
malpractice and not a contractual action. Frankel v. Wolper, 181 App. Div. 485, 169 
N.Y. Supp. 15 (1918). Contra: Sellers v. Noah, supra. Kansas, to the best of this writer's 
ioastalin has never allowed an action of the principal type to be brought on a breach of 
implied contract theory; but to the contrary has held the gravamen of the action to be a 
tort irrespective of any allegation on testimony tending to show an implied contract for 
treatment, Graham v. Updegraph, supra; Accord, Coulter v. Sharp, 145 Kan. 28, 64 P. 
2d 564 (1937). 

Where there has been fraudulent concealment, the statute is often tolled until the 
discovery of the wrong. As a general rule the b - swaew must have known of the negli- 
gence at the time of consummation and have affirmatively concealed the fact. Groendal 
v. Westrate, 171 Mich. 92, 137 N. W. 87 (1912). Where there has been no affirmative 
act or omission the courts will usually not imply fraud. Brown v. Grinstead, 212 Mo. App. 
533, 252 S. W. 978 (1923); Tullock v. Haselo, 212 App. Div. 313, 218 N.Y. Supp. 
139 (1926). Constructive fraud has been implied, however, even where no direct know!- 
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edge of the negligence is known to the physician, for“. . . in the presence of a fiduciary 
and confidential relationship the fraud may more readily be perpetrated.” Schmuching vy. 
Mayo, 183 Minn. 37, 235 N.W. 633 (1931); Burton v. Tribble, 189 Ark, 58, 70 S.W. 
2d 503 (1934). The Kansas court has ruled that no such relationship which could imply 
constructive fraud arises between physicians and their patients. Graham v. Updegraph, 
144 Kan. 45, 58 P. 2d 475 (1936). 

Some jurisdictions, having recognized that malpractice is an action in tort growing out 
of a breach of implied contract, Gillette v. Tucker, 67 Ohio St. 106, 65 N.E. 865 (1902), 
have further ruled that so long as the relationship or employment is continued there is 
a continuous obligation upon the physician. Huysman v. Kirsch, 6 Cal. 2d 302, 57 P. 2d 
908 (1933); Bowers v. Santee, 99 Ohio St. 361, 124 N.E. 238 (1919). Until this con- 
tractual relationship is terminated, the statute of limitations is tolled. Other courts echo 
this doctrine without requiring continuous treatment of the patient by saying that the 
operation is not completed until “. . . the opening has been closed in a proper way 

ter all the appliances necessary to a successful operation have been removed from the 
body.” Barrett's Administrator v. Brand, 165 Ky. 616, 177 S.W. 461 (1915); Akridge v. 
Noble, 114 Ga. 949, 41 S. E. 78 (1902). The Kansas court rejected this doctrine in 
Graham v. Updegraph, supra, citing Becker v. Porter, 119 Kan. 626, 240 Pac. 584 (1925). 
The Becker case recognized the doctrine recited in Gillette v. Tucker, supra, but held that 
the statute of limitations began to run at the date of the negligence and not at its discovery. 
See Becker v. Floersch, 153 Kan. 734, 110 P. 2d 752 (1941). But see Graham v. Upde- 
graph, supra, (dissenting opinion). 

The most reasonable of modern views was developed out of a comparison of mal- 
practice with silicosis injuries arising under the workmen's compensation laws. Huysman 
v. Kirsch, supra. If the limitation statute has been tolled until the time a worker Bie. 
ered dust laden air to be the cause of his injury, Marsh v. Industrial Accident Commis- 
sion, 217 Cal. 338, 18 P. 2d 933, 86 ALR 563 (1933), it would seem the same principle 
ought to be applied in malpractice cases. Until “. . . the plaintiff has discovered the 
presence of the foreign substance or through the use of reasonable diligence should have 
discovered its presence . . .,” the statute of limitations is tolled. Huysman v. Kirsch, 
supra, e.g., Pellett v. Sonotone Corp., 55 Cal. App. 2d 158, 130 P. 2d 181 (1942); 
Burton v. Tribble, 189 Ark. 58, 70 S. W. 2d 503 (1934): see, Hahn v. Claybrook, 130 Md. 
179, 100 Atl. 83, 86, (1917); Byers v. Bacon, 250 Pa. 564, 567, 95 Atl. 711 (1915). The 
Kansas Workmen’s Compensation law has been ruled to include only accidents and not 
personal injuries resulting from occupational diseases. Echord v. Rush, 124 Kan. 521, 161 
Pac. 820 (1927). But compare Winkelman v. Boeing Airplane Co., 166 Kansas, 503, 203 
P. 2d 171 (1949). 

The aforementioned efforts to circumvent the general rule, i.e., alleging the formation 
of express or implied contract, fraudulent concealment, constructive fraud, continuing 
negligence, or actual discovery are not universally recognized. Kansas in the absence of 
an express contract seems to reject all of them with the exception of the “actual discovery” 
theory, which has not, as yet, been directly considered. 


The high fiduciary association so apparent in a doctor-patient relationship, the exten- 
sive coverage of malpractice insurance available to the physician, and the inability of the 
patient to cover the occasional risk are factors which should receive recognition in all 
jurisdictions. In 1942 these considerations coupled with an inflexible general rule in 
cases of the principal type, led the Law Revision Commission of New York to propose a 
4th subdivision to section 51 of the Civil Practice Act; “a one year limitation of the 
action; which however, (b) will not accrue until the malpractice is discovered, but 
limited (c) to no more than six years.” This proposal allows a cause of action to accrue 
within one year after discovery of the injury but limits discovery to a six year period 
thereby meeting the general purpose of a statute of repose. As a final resort it legislatively 
would allow a court to rest a decision in this area of malpractice upon “sound logic and 
principles of common justice.” Graham v. Updegraph, supra at 54 (dissenting opinion). 


HOWARD T. PAYNE. 
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COMMENTS 
THE RIGHT TO WORK* 


By D. CLIFFORD ALLISON, 3L 


SCOPE 


Employment practices discriminating against members or against non-mem- 
bers of labor organizations are not new, and judicial opinions sanctioning or 
condemning such practices may be found early in the history of this nation’s 
common law.’ Legislation such as that recently considered by the Kansas Legis- 
lature in the form of the popularly denominated “Right-to-Work” bill? is, how- 
ever, of relatively modern origin and has occasioned as much controversy in 
regard to its desirability as has any other recently proposed legislation in the 


*This comment was submitted in compliance with i for obtaining the degree 
. Commonwealth v. Hunt, 45 Mass. (4 Metc.) lil, 38 Am. Dec. 346 (1842), Curran v. Galen, 22 N.Y. 
Supp. 826, 2 Misc. Rep. 553 (1892). 
2. House Bill No. 30 Kansas Legislative Session 1955. 
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field of employee-employer relationships. The purpose of this paper, however, 
is not to weigh the social and economic value of right-to-work legislation but 
rather to discuss its general operation and effect in proper legal perspective. 


DISCRIMINATORY PRACTICES AT COMMON LAW 


Because the first important body of law in regard to discriminatory employ- 
ment practices, based upon membership or non-membership in a labor organi- 
zation, grew up as a result of judicial decision, it is important to examine briefly 
the development and history of judicial thinking in this area before proceeding 
with a discussion of right-to-work legislation as such. 

By the time the early colonists came to this country, there had been estab- 
lished in England a system of very rigid labor controls. These controls had 
rooted themselves in the ancient guild systems and had resulted in labor statutes 
of a criminal nature controlling such things as wages and prices.? In America, 
however, it would seem that this system failed to reach its former strength in 
England because of the intervention of the industrial revolution and the vast 
opportunities for economic independence open to the early settlers upon these 
shores. 

As the United States became more settled and growing industry brought 
about a greater need for more workers, the laboring man tended to become more 
attached to a single occupation, and as the frontier moved farther westward the 
laborer’s individual immobility apparently became more pronounced. Thus it 
was that workers, confined by economic circumstances to a given trade and 
locality, became increasingly dependent upon employers for a livelihood. In 
order to combat the resulting exploitation of their labor, the workers felt the 
necessity of organizing to gain a greater share of the fruits of industry. The re- 
sulting conflict of interests between the old line industrialists on the one side 
and the ever stronger labor unions on the other, form a dramatic and significant 
chapter of American economic history, the final pages of which are still un- 
written. 

Of paramount importance to a growing union was some provision for the life 
and security of the union itself.‘ Therefore, labor organizations early pressed for 
the closed shop or, at the least, the union shop. The former would require that 
a worker be a member of the union at the time of his employment and remain 
a member in order to retain his job. The latter would permit a non-union mem- 
ber to be employed but would require his joining the union within a short 
specified period after employment and require also that he remain a member 
of the union in order to retain his job.’ In keeping with its desire for this security 
and the resulting stronger bargaining position, the unions sought by strike and 
other weapons to force employers to agree to such security requirements. 

As demands for closed or union shops increased, inevitable controversy 
developed and soon found its way into the courts. Many of the state courts, 
~ 3. Charles ©. G Gregory, Labor and the Law, 1946 ed., p. 1 

Abraham Rocweia’ and Nosh Roewein’ Labor Enin?1939 ed., Sec. 29. 


3. For an iotreming discussion of the closed and union shops’ legality see Gregory, op. cit. supra note 3, at 
Pp. 
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faced with the question of the legality of the closed shop, reached back to the 
principles of the common law to declare it illegal as a criminal conspiracy. It 
was this doctrine that declared certain acts illegal if done in concert which would 
be entirely legal if accomplished by a single individual. Thus, in the Phila- 
delphia Cordwainer’s case’ the Pennsylvania Court in 1806 found that an 
attempt by journeymen shoemakers, organized together, to gain from their 
employers specified wage increases, the shoemakers using the threat of work 
stoppage as a lever, was unlawful as a criminal conspiracy. This doctrine was 
further applied to outlaw what is presently known as the closed shop in New 

York in 1835 where it was held to be an indictable conspiracy for workers to 
combine to force other workers in the same trade to join with them to bring 
about increased wages,® and in New Jersey in 1867 where it was held to be an 
unlawful conspiracy for workers to threaten a strike unless certain fellow work- 
ers were dismissed. 


The New York Court, though originally looking with disfavor upon a closed 
shop contract,'° developed a different attitude and had reasoned by 1902 that 
a closed shop contract was not illegal." Minnesota followed in 1903 with a 
decision permitting members of a union to quit employment singly or in a body 
for the purpose of bettering their position and, as a means to that end, permitting 
a refusal to allow their members to work in a place where non-union labor was 
employed.’? Illinois in 1912 adopted substantially the same proposition.’* 

The use of the criminal conspiracy doctrine began to give way to the more 
convenient and effective weapon of the injunction during the last ten years of 
the nineteenth century.'* The labor injunction placed in the hands of the courts 
an instrument with which they could readily check union activities which they 
felt involved illegal means’® or illegal objectives." Of course a court which 
treated the closed or union shop as an illegal objective would issue an injunction 
to halt the union in its activities toward this end.’’ 


FEDERAL LEGISLATIVE INTERVENTION 


The increasing political influence of labor unions made inevitable attempts 
to control the use of the injunction in industries affecting interstate commerce 
by Federal legislation. Thus in 1914, the Clayton Act’® attempted to remove 
labor from the ambit of the Sherman Act’? but failed when the Supreme Court 
of the United States declared in 19217° that the Clayton Act was to be narrowly 
construed. This, in effect, meant that the federal courts were still free to apply 


Spee v. Pullis, 3 Commons and Gilmore, Doc. Hist. Am. Soc. 59-248 (1806). 
Beople v. Fisher, 1 Fisher, 14, Wend. 9, 28 Am. Dec. 501 (1835). 
State v. Donaldson. NY: aw (3 Vroom) 151, 90 Am. Dec. 649 (1867). 


Curran v. — "aN S- Sapp, Se, 3 2 Mise Re 553 (1892). 
pers et al. v. Cumming et al. 170 N.Y. 315, 63 N.E. 


35,1902), 
"Bldg. Council, 91 Sige. BS ted 97 N.W. 663, 63 L.R.A. 753 (1903). 
al. v. Dintice cr at, 255 Ill. 213, 99 N.E. 389 (1912). 
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the tests of unlawful means and objectives in granting or withholding the labor 
injunction. 

In 1932, the Norris-LaGuardia Act”! established the first major declaration of 
Federal legislative policy toward labor when it made non-enjoinable many of the 
activities of labor unions’* which formerly had been curtailed by some courts. 
This act, combined with the precedent of the Railway Labor Act of 1926,” 
laid the groundwork for the National Labor Relations Act of 1935,7* wherein 
the National Labor Relations Board was established, and this legislation with 
the important extensions and modifications of the National Labor Relations 
Act made in 1947 (“Taft-Hartley Act”),?’ form the main body of federal 
statutory law by which the employer-employee relationship is governed today. 


Specifically the National Labor Relations Act as amended in 1947 is im- 
portant in a discussion of state right-to-work statutes. In this act, Congress has 
clearly expressed itself in the following language: 

“Sec. 8.(a) It shall be an unfair labor practice for an employer . . . (3) by dis- 
crimination in regard to hire or tenure of employment or any term or condition of 
employment to encourage or discourage membership in any labor organization: 
Provided, that nothing in this Act, or in any other statute of the United States, shall 
preclude an employer from making an agreement with a labor organization (not 
established, maintained or assisted by any action defined in Section 8.(a) of this 
act as an unfair labor practice) to require as a condition of employment member- 
ship therein on or after the thirtieth day following the beginning of such employ- 
ment or the effective date of such agreement, whichever is later . . .”26 


A reading of this section makes it plain that Congress has outlawed future 
closed shop agreements as such, for by its terms the act prohibits discrimination 
in employment because of membership or non-membership in a labor organiza- 
tion. The union shop agreement is, however, specifically saved and agreements 
requiring union membership within thirty days after employment legalized. 


Problems in regard to Federal-State occupation of the field would seem at 
once to arise upon a state passing right-to-work legislation. However, the same 
act goes on to declare: 


“Sec. 14.(b) Nothing in this Act shall be construed as authorizing the execution or 

oe of agreements requiring membership in a labor organization as a con- 

ition of employment in any State or Territory 1 in which such execution or applica- 
tion is prohibited by State or Territorial Law.”?7 


This would seem to make clear that Congress intended to affect union security 
only to the extent of prohibiting the closed shop, authorizing the union shop, and 
at the same time leaving to each individual state the final word as to the legality 
of the latter type of security. 


21. 47 Stat. 70, 29 U.S.C.A. 101 et seq. (1932). 

22 ibid. Sec. 4(a) et seq. 

23. The Railway Labor Act 44 Stat. 577, 45 U.S.C. 8 (1926). 

24. The National Labor Relations Act, 49 Stat. 449, 29 U.S.C.A. 151 et seq. (1935). 


25. The National Labor Relations Act, 49 Stat. 449 as amended by Pub. L. No. 101, 80 Cong., Ist Sess., 29 
uUsea. 141 et seq. (1947). 


26. ibid. Sec. 8(a) 3. 
27. ibid. Sec. 14(b). 
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POWER OF THE STATES TO ENACT RIGHT TO WorK LAws 


The power of the states to enact right-to-work legislation is thus apparently 
unencumbered by existing federal legislation and many states have seen fit to 
declare their policy in this regard. By March, 1955, seventeen states”® had right- 
to-work legislation in some form. 

Such legislation has taken two forms, constitutional amendment and/or 
statutory enactment. As a practical matter, however, there is little, if any, dif- 
ference in results because of the form adopted and, indeed, the Supreme Court 
has consolidatd for hearing a case contesting the constitutionality of a right-to- 
work statute with one contesting the propriety of a right-to-work constitutional 
amendment.”? This would seem to indicate that it is the content rather than the 
form of the provision which is important. 


RIGHT-TO-WoORK LEGISLATION IN GENERAL 


The crux of Right-to-Work legislation is a prohibition of discrimination in 
employment because of membership or non-membership in a labor organiza- 
tion and, customarily, the prohibition of a contract looking toward such dis- 
crimination. 

Since the Right to Work bill which was proposed in the 1955 Kansas legis- 
lature may be considered a typical, though brief, bill it is set out in full.*° 


HOUSE BILL No. 30 


“An Act relating to the _ to work, prohibiting denial of employment under cer- 
tain circumstances, prohibiting contracts requiring —— in or nonmember- 
prescribing punish- 


ship in a labor organization as a condition of employment, an 
ments for the violation thereof. 


“Be it enacted by the Legislature of the State of Kansas: 

“Section 1. The following terms when used in this act shall have the meaning 
ascribed to them, in this section: (1) “Person” shall mean every individual, asso- 
ciation, partnership, corporation, employer or employee. (2) “Labor organization” 
shall mean any organization of employees, whether incorporated or not, organized 
for the purpose of dealing with employers concerning hours of employment, rate of 
pay, working conditions or grievances of any kind relating to employment. 

“Sec. 2. It shall be unlawful for any person or labor ms to deny any 
other person employment because of membership in, or affiliation with, or resig- 
nation or expulsion from a labor organization, or refusal to join or affiliate with a 
labor organization, or for any person or labor organization to enter into or extend 
the terms of any contract, written or oral, to exclude persons from employment 
because of membership in or nonmembership in a labor organization. 

“Sec. 3. Any person or labor organization or any officer or employee of such per- 
son or labor organization who shall violate any of the provisions of this act, or who 
shall aid and iar ta such violation, shall be deemed guilty of a misdemeanor, and 
upon conviction shall be punished by a fine not to exceed five hundred dollars 
($500) or by imprisonment in the county jail for not to exceed six (6) months, or 
by both such fine and imprisonment. 

Fe ee  — — a 
29. Lincoln Federal ‘Labor Union No. 19129, American F western Iron and 


% q ederation of , et al. v. North 
Metal Co. et al.; Whitaker et al. v. State of North Carolina, 335 U.S. 525, 69 S. Ce. 251 (1949). 
30. House Bill No. 30 Kansas Legislative Session (1955). 
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“Sec. 4. This act shall take effect and be in force from and after its publication 
in the statute book.” 

Though the purpose and general scope of the right-to-work laws in the 
various states is much the same, there is considerable variation in language and 
content. Some of these statutes begin with a formal declaration of public policy 
similar to that of Alabama: 

“It is hereby declared to be the we licy of Alabama that the right of persons 
to work shall not be denied or on account of membership or nonmember- 
ily ta uy Wibar veils or fhe ecpatiaions” "31 

It is also common to approach the practice sought to be condemned with a 
direct mandate: 

“No person shall be denied employment because of membership in or affiliation with 
or resignation or expulsion from a labor organization or because of refusal to join 
or affiliate with a labor organization; nor shall any individual or corporation or 
ee of any kind enter into any contract, written or oral, to exclude persons 

employment because of membership in or nonmembership in a labor organi- 
sie 

Regardless of the manner in which stated, however, it is clear that the intent 
of the right-to-work provisions is to outlaw those forms of union security known 
as the closed and union shops, and indeed the very core of right-to-work legis- 
lation is this removal of membership in a union as a factor to be considered as 
a qualification for employment. 

At the same time that membership in a union is outlawed as a requisite for 
employment, the right of the worker voluntarily to join a union is protected by 
corollary language in such laws. This is set out most clearly in some statutes, 
such as that of North Carolina: 

“No person shall be required by an —_ to abstain from membership in any 
labor union or labor organization as a condition of employment or continuation of 
employment.” 

Such, however, is the clear implication of the other laws since they all, in one 
manner or another, prohibit this type of “Yellow Dog” contract. 


In the manner of punishment for violation of the law, wide diversity is found 
from one state to another. Thus, some states authorize a dama age action by the 

employee against the one who would deny the “right-to-work.”” Others classify 
a violation as a misdemeanor and provide for fines and penalties,?* and at least 
one state, Virginia,*® provides that a violation is a misdemeanor which will also 
subject the violator to an action in damages by the one wronged. The legisla- 
tion proposed in Kansas would have classified such a violation as a misdemeanor 
providing a maximum punishment of a five hundred dollar fine or imprison- 
ment in the county jail for six months, or both, upon conviction of the offense.?” 
Injunctive relief is also provided for in several states,** though not in the pro- 
posed Kansas statute. 


~ 31, Act. No. 430, en tiga and of also Sec. 736A.1 Code of Iowa 1950, and Sec. 1 Act 
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CONSTITUTIONALITY 


Direct frontal attack has been made upon the constitutionality of right-to- 
work legislation in several cases.*® Of these cases, the one which seems to 
express most clearly the attitude of the United States Supreme Court upon the 
constitutionality of right-to-work legislation is the Lincoln Federal Labor Union 
case.*° This case came up as an attack upon the statutory right-to-work law of 
North Carolina*’ and upon the constitutional amendment right-to-work law of 
Nebraska.*? As pointed out earlier, the court did not consider the difference in 
form as fundamental, and consolidated the cases. The provisions whose con- 
stitutionality was being questioned were typical right-to-work provisions to the 
effect that discrimination in employment because of membership or nonmember- 
ship in a labor union was to be prohibited. 

The court in answering the contention that the above “laws abridge the free- 
dom of speech and the opportunities of unions and their members ‘peaceably to 
assemble and to petition the Government for a redress of grievances,’” said: 

“There cannot be wrung from a constitutional right of workers to assemble to dis- 
cuss improvement of their own working standards, a further constitutional right to 
drive from remunerative employment all other persons who will not or can not, 
participate in union assemblies. The constitutional right of workers to assemble, 
to di and formulate plans for furthering their own self interest in jobs cannot 
be construed as a constitutional guarantee that none shall get and hold jobs except 
those who will join in the assembly or will agree to abide by the assembly's plans. 
For where conduct affects the interests of other individuals and the general public, 
the legality of that conduct must be measured by whether the conduct conforms to 
brad iow, even though the conduct is engaged in pursuant to plans of an assem- 

y- 

An argument that such legislation was unconstitutional because it impaired 
the obligation of contracts made prior to its enactment was passed over lightly 
with citations deemed dispositive of the question. The court here relied on an 
earlier rule that: 

“It is the settled law of this court that the interdiction of statutes impairing the 
obligation of contracts does not prevent the state from exercizing such powers as are 
vested in it for the promotion of the common weal, or are necessary for the general 
good of the public, though contracts previously entered into between individuals 
may thereby be affected. The power, which, in its various ramifications, is known 
as the police power, is an exercise of the sovereign right of the government to 
protect the lives, health, morals, comfort, and general welfare of the people, and is 
paramount to any rights under contracts between individuals.”44 


In discussing the requirements of due process of law, the court answered the 
argument that the state laws did not provide protection for union members equal 
to that of non-union members in the following language: 


“But in identical language these state laws forbid employers to discriminate against 
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union and non-union members. Nebraska and North Carolina thus command equal 
employment opportunities for both groups of workers. It is precisely because these 
state laws command equal Va portunities for both groups that appellants argue that 
the constitutionally protected rights of assembly and due process have been violated. 
For the constitutional protections surrounding these rights are relied on by appel- 
lants to support a contention that the Federal Constitution guarantees greater em- 
ployment rights to union members than to non-union members. This claim of 
appellants is itself a refutation of the contention that the Nebraska and North 
Carolina laws fail to afford protection to union members equal to the protection 
afforded non-union workers.”4> 


A further argument was made that such laws deprived appellants of their 
liberty without due process of law and in violation of the Fourteenth Amend- 
ment. Appellants argued that they were deprived of liberty “(1) to refuse to 
hire or retain any person in employment because he is or is not a union mem- 
ber, and (2) to make a contract or agreement to engage in such employment 


discrimination against union or non-union members.” The court reasoned that: 
“If the states have constitutional power to ban such discrimination by law, they also 
have power to ban contracts which if performed would bring about the prohibited 
discrimination.” . . . The Court went on to state that no previous cases . . . “even 
those according the broadest constitutional protection to the making of contracts, 
ever went so far as to indicate that the due process clause bars a state , ded prohibit- 
ing contracts to engage in conduct banned By a valid state law.”46 


Justice Black, speaking for the court, points up clearly that their holding in 
sustaining the validity of right-to-work legislation is a complete reversal of the 
earlier position of the court in such major cases as Adair v. United States*’ and 
Coppage v. Kansas*® in which the court had struck down as unconstitutional 
legislation on the federal level (Adair) and on the state level (Coppage) out- 
lawing the so-called “yellow dog” contract. Such legislation had as its purpose 
the prohibition of contracts by which an employer, as a condition of employ- 
ment, extracted a promise that an employee would not become a member of a 
labor union.*? Both of these cases went upon the principle that the fifth amend- 
ment was violated in that an employer had a constitutional right to utilize the 
“Yellow dog” contract although the result of such practice was discrimination 
against union members. 


After summing up the earlier holdings, Justice Black goes on to show the 
gradual rejection of: 

“the due process philosophy enunciated in the Adair-Coppage line of cases,” and 
further stated that the court has “consciously returned closer and closer to the earlier 
constitutional principle that states have power to legislate against what are found 
to be injurious practices in their internal commercial and business affairs, so long 
as their laws do not run afoul of some specific federal constitutional prohibition or 
some valid federal law . . . Under this constitutional doctrine the due process 
clause is no longer to be so broadly construed that the Congress and state legislatures 
are put in a strait jacket when they attempt to suppress business and industrial con- 
ditions which they nil as offensive to the public welfare.”5° 
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This position seems to establish to a very high degree of certainty that right- 
to-work legislation, in terms similar to that examined in the above Lincoln 
Federal case, is not violative of the United States Constitution. 


On the state level, the constitutionality of right-to-work legislation has been 
upheld in several cases*’ upon an analysis much like that of the U.S. Supreme 
Court discussed above. 


Since the proposed Kansas Right-to-Work bill was of similar content and 
effect, it would seem that the constitutionality of such bill might safely be predi- 
cated upon the foregoing analysis and that such bill would be held to be a valid 
exercise of the state police power. 


EFFECT OF RIGHT TO WorK LAWS 


The effect of the proposed Kansas Right-to-Work legislation is a subject of 
some debate when extended to the social and economic area, but the legal result 
of such legislation seems fairly clear. It would, with respect to collective bargain- 
ing contracts, have prohibited any contract excluding persons from em employment 
because of membership or non-membership in a labor organization.** Thus a 
closed or union shop contract between a union and an employer was very 
definitely prohibited by the specific wording of the proposed statute. 


The effect on strikes as such is not quite so clear and for all that appears in 
the proposed bill they are untouched by the legislation. However, since Kansas 
seems committed to the rule that a strike may be illegal because of its purpose, 


however peaceably conducted,” it would seem that a strike called for the pur- 
pose of gaining a closed or union shop would have become illegal. In the 
Dorchy case, the United States Supreme Court said in affirming a Kansas 


decision: *“ 

“The right to carry on business—be it called liberty or property—has value. To 
interfere with this right without just cause is unlawful. The fact that the injury 
was inflicted by a strike is sometimes justification. But a strike may be illegal 
because of its purpose, however orderly the manner in which it is conducted . 
Neither the common law, nor the Fourteenth Amendment confers the absolute right 
to strike.” 


Since both striking and its concomitant, picketing, are permitted and justified 
on the basis of the freedoms of the first and fourteenth amendments to the 
federal constitution, picketing would seem to fall under the above rule and both 
striking and picketing for the purpose of gaining a closed or union shop would 
have become illegal had right-to-work legislation been passed in Kansas. This 
result should have followed because striking and picketing would have fallen 
under the ban of the illegal purpose doctrine and would be declared illegal 
since the purpose sought to be accomplished would have been outlawed by the 
right-to-work bill. 
~ $1.. Lincoln Federal Labor Union v. Northwestern Iron and Metal Co. 149 Neb. 507, 31 N.W. 24 477 (1948), 
Local ‘Union 519 et al. v. Robertson 44 So. 24 899 (1950). 

35: Stare of Kansas v. Howat, 11¢ Kansas 412, 227 P. 752 (1924). 
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ENFORCEMENT 


The proposed right-to-work bill did not specifically treat of any remedy 
available against strikers seeking the closed shop although some states in similar 
legislation have treated such attempts as enjoinable.*® 

A Kansas statute provides in part: 

“That no restraining order or injunction shall be granted by any court of the State of 
Kansas, or a judge or the judges thereof, in any case between and employer and 
employee, or Seren employees, or between persons employed and persons seeking 
employment, involving or growing out of a dispute concerning terms or conditions 
of employment, unless necessary to prevent irreparable injury to property or to a 
property right of the party making the application for which injury there is no 
adequate remedy at law.”> 

Faced with this statute in determining the validity of an injunction issued to 
restrain a strike called in the coal mining industry under the Industrial Court 
Act™® the court quoted with approval the following language from the Debs 
case: 

“Every government, entrusted, by the very terms of its being, with powers and duties 
to be exercised and discharged for the general welfare, has a right to apply to its 
own courts for any proper assistance in the exercise of the one and the discharge 
of the other, and it is no sufficient answer to its appeal to one of those courts that 
it has no pecuniary interest in the matter. The obligation which it is under to 
promote the interest of all, and to prevent the wrongdoing of one resulting in injury 
to the general welfare, is often of itself sufficient to give it a standing in court.”*? 

On the basis of this reasoning, the court held that the state was not precluded 

from the remedy of injunction against the strike, carried on to defeat the state's 

laws, simply because the state had no property right involved. It would seem 
to follow that a strike having as its objective a closed or union shop would not 
be relieved from the remedy of injunction by the language of the statute above 
quoted, and that such concerted labor activity would have become subject to 
injunction upon the state’s application had right-to-work legislation been passed. 


SUMMARY AND CONCLUSION 


It may be said in summation that Right-to-Work laws as passed by many 
states and as proposed in the 1955 Kansas legislative session are but the 
logical outgrowth of a situation which has been in a state of flux for many 
years. As indicated above, the difference of interests between labor unions and 
the employers has led to a prolonged struggle with first one party and then the 
other appearing to have the advantage. 

In recent years, as public sentiment, and the expression of this sentiment in 
the form of law, has favored the development of labor unions, employers have 
felt increasingly the power of these organizations. In an apparent attempt to 
maintain their paramount place in the field of labor relations, employers have 
ceaselessly sought some legal tool with which to curb the increasingly powerful 
influence of labor unions. Right-to-work legislation, since it strikes at the main- 
tenance of union membership, is considered to be effective in this area. Labor 
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unions, of course, feeling that their vitality is threatened, have opposed such 
legislation, and many sincere and well-intentioned persons have aligned them- 
selves on each side of the controversy. 

Because of the labeling of the proposed legislation as a “Right-to-Work” 
law, much of the real meaning and content has been lost in the ensuing argu- 
ments. In essence, however, the operation of the proposed Kansas Right-to- 
Work law is simple, that is, it would have outlawed the closed shop and the 
union shop by removing union membership as a factor to be considered in eme 
ployment and by prohibiting a contract for a closed or union shop, making 
violation of such prohibitions a misdemeanor. 


OTHER CURRENT LEGISLATION 


Of great interest in a discussion of this nature is the effect of House Bill 402 
as enacted by the 1955 Kansas Legislature. This act provides in part: 

“Sec. 3. Section 44-809 of the General Statutes of 1949 is hereby amended to read as 
follows: Sec. 44-809. It shall be unlawful for any person (1) . . . (16) To enter 
into a closed shop agreement.”®! 

This act, though it reaches one of the labor practices sought to be prohibited 
under the Right-to-Work law, does not reach as far as contended for by the 
supporters of the latter type of legislation. Since a union can still maintain its 
membership through a union shop clause, and inasmuch as the National Labor 
Relations Act as amended® has already outlawed the closed shop in interstate 
commerce, it would seem that this portion of the enactment simply adopts on 
the state level this interstate prohibition. 

No attempt is made here to discuss the effect of House Bill 402 beyond that 
set out above. It should be mentioned, however, that this act is drawn so as to 
define as unlawful certain practices on the part of both the unions and employ- 
ers, thus making the law more certain in this area. This act may well be the 
beginning of a comprehensive scheme of labor relations law for Kansas and even 
if a Right-to-Work law is never enacted, it may be said that the controversy 
over its desirability has pointed up the need for, and may eventually speed pas- 
sage of such a scheme. For example, the proposal by the Committee on Labor 
and Industries of the 1955 Kansas Legislature“ would have set up a state labor 
relations board and would follow, on the state level, the model of the National 
Labor Relations Act. 

Any state legislation in the field of labor relations will, however, require 
careful drafting and administration in order to avoid conflicting with federal 
legislation. In such an area federal legislation is paramount (assuming inter- 
State commerce to be involved) and state action must yield. This is clearly 
pointed out in a recent United States Supreme Court decision in which the court 
held that state authority must step aside if a conflict arises as to the legality of 
labor activities protected by federal legislation.” 

60. House Bill 402 Kansas Legislative Session (1955). 


¢. ibid. Sec. 3.(16). 
ro Relations Act, 49 Stat. 449 as amended by Pub. L. No. 101, 80th Cong., Ist Sess., 


The Nati 
293 Usca 141 (1 , Le 
ouse Bill } No” 402 on ieee Soe Session (1955) Sec’s. 2, 3 and 4. 
84: — Bill No. 184 i985 ittee on Labor and Industry; see also Ri and Recommendations 
of the Kansas Legislative Council to 1955 Legidlessse (11th Biennial, Dec., 1934, pp. 54-86). 
65. Weber et al. v. Anheuser-Busch, Inc. —U.S.—, 75 S. Ct. 480 (1955) 
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BOOK REVIEWS. 


UNDERSTANDING THE ANTITRUST LAWS, 1955. Lawyers who advise on 
compliance with the antitrust laws will find much helpful guidance in a monograph 
; ding the Antitrust Laws” by Jerrold G. Van Cise, of the New York City firm 
of Cahill, Gordon, Reindel & Ohl, recently published by the Practising Law Institute. 
The author, who has had wide experience in practice in this field, has served as a mem- 
ber of the Attorney General's National Committee to Study the Antitrust Laws, and on 
committees on antitrust law of the American, New York State and New York City bar 
associations. 

The monograph provides a basic understanding of the Sherman, Clayton, Federal 
Trade Commission and Robinson-Patman acts and the cases interpreting these statutes. 
It forecasts probable trends in court rulings and explains how to plan a compliance 
program. 

The monograph includes articles by Stanley N. Barnes, Assistant Attorney General of 
the United States in charge of the Antitrust Division, and Edward F. Howrey, Chairman 
of the Federal Trade Commission explaining the Government's present policies and 
procedures in antitrust law enforcement. 

It begins with a detailed review of current antitrust law principles which sets in focus 
the scope of the problems involved. The author points out that corporation executives 
who seek unreasonably to restrain the trade of a competitor may not rely with complete 
assurance upon the ——— veil to shield them personally. It is just as unlawful to 
attempt to monopolize by excluding small potential competitors from the market as it 
is to drive out of business large established competitors. 

In the case of acquisitions and mergers the statutory prohibition applies in some cases 
even if the companies involved are not competitors, or although the acquisition was for 
investment, if it is used to obtain control of the competitor. 

The serious ties for antitrust law violations include: criminal fines which have 
been pyramided up to $20,000, in some cases, are not reimburseable by their employers, 
and may be even greater if pending legislation is enacted; possible jail sentences; divesti- 
ture of stock or stockholder rights; separation of the divisions of an integrated company; 
and outright dissolution. An unsuccessful defendant also may be required to sell to 
and/or license others, and may be subject to government visitation for a long time. 

Action taken by the Department of Justice may stimulate private treble damage suits 
by victims of the antitrust violation in which large recoveries or injunctive relief may 
be obtained. Among successful plaintiffs have been competitors, customers, suppliers, 
lessees, advertising solicitors, salesmen, minority stockholders and enterprises not yet 
launched in business. A collateral risk is that a plaintiff's antitrust violations may be 
raised as a defense. Thus, suits to enforce leases of property, sales contracts, patent licenses 
and actions on promissory notes have been barred by such defenses. 


Indications of what seems to be a middle of the road approach now being taken by 
the courts to antitrust enforcement, Mr. Van Cise says, are that: a heavier burden must 
be sustained to establish factual proof of illegality; a more solid foundation of statutory 
and case law is required for Government contentions; and substantial merit in old land- 
marks and reasoning sympathetic to business is being recognized with increasing will- 


ingness. 

As to the future scope and application of the antitrust laws, the author points out that 
what the courts say in their opinions often are more important guides as to future trends 
than what they do, because the actual holdings usually are sui generis and affected by 
special factors which may not even be mentioned. Conduct involving individual preda- 
tory practices, collective restraints, and industrial monopolization which have been uni- 
formly condemned by the courts and which certainly will continue to be frowned upon 
in the future are catalogued, and practical suggestions are made for forecasting the legal 
consequences of acts and transactions in uncertain areas. 

In the field of relations with customers, Mr. Van Cise believes that sellers will be 
permitted, if acting “in good faith,” to sell what, where and to whom they desire, to make 
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whatever agreements are reasonably necessary to do business with and through their cus- 
tomers and to have reasonable competitive freedom in their pricing. Buyers and sellers 
will be safe in adopting “in good faith” any normal practices which do not conflict with 
certain specified rules for obtaining business, even if competitors have similar practices. 
Contractual arrangements designed to promote effective competition among the — 
will be encouraged, unless their probable effect is to dictate competitive ethics. Similar 
rules will apply to patent practices and agreements. 

It is the author's view that the courts will recognize that bigness in the size of corpora- 
tions is here to stay and will deal more realistically with intracorporate arrangements and 
intercorporate acquisitions. The antitrust laws will not be applied to foreign transactions 
which have only a secondary or insubstantial relationship to this country, nor will it be 
assumed automatically that rulings appropriate to domestic commerce should be applied 
to foreign commerce. 

The monograph recommends that counsel, to safeguard against possible antitrust suits, 
should formulate a compliance program based on general policy rules in the light of his 
client’s operations, competitive position and corporate structure. It suggests that counsel 
prepare executive directives which will make the program effective and, should litigation 
develop, help prove the client’s good faith. The contents of such directives, the instruction 
to be given in a continuing follow-up educational campaign, the nature of the records 
which are desirable, how to handle contradictory unauthorized statements of personnel, 
and the advantages of public disclosure of certain activities are also explained. 

Counsel, in deciding difficult questions relating to operating a compliance program, 
should have in mind that smaller companies may enjoy greater freedom of action. The 
underlying intent is important; severe punishment can follow the most innocent action, 
if it should be deemed to stem from improper motives. Consideration should be given 
to the foreseeable effects of any pro; call die is apt to complain. 

In a chapter on the functioning of the Antitrust Division of the Department of Justice, 
Assistant Attorney General Barnes explains how complaints are selected for preliminary 
inquiry, which may lead to full scale F. B. I. and grand jury investigations, and what the 
Government's attitude is toward the destruction or suppression of records. Present policies 
on consent settlement negotiations and procedures and their advantages for defendants 
in avoiding treble damage suits and the publicity of protracted public trials are explained. 
Counsel's opportunity to discuss the legality of a proposed acquisition before its con- 
summation and the nature of the data he will be asked to furnish on the character of the 
markets affected and the consequences of the acquisition are covered in a section on 
the Justice Department's “merger clearance” program. 

Federal Trade Commission Chairman Howrey deals with that Commission’s informal 
procedures for achieving compliance with the laws it administers, as well as its work in 
handling complaints and conducting investigations. The action taken in handling a case, 
once the F T C investigation indicates that a formal proceeding would be in the public 
interest, is outlined. Pre-complaint proceedings in cases of unintentional violations be- 
cause of misunderstanding or carelessness, and stipulations which call for an agreement to 
cease and desist from the challenged practices are explained. Recent changes in F T C 
so a on review, consent orders and in administering its compliance program are 
outlined. 

The new monograph, which is part of the Institute’s series on General Practice, is 
fully annotated. Copies may be obtained for $2 each from the Practising Law Institute, 
20 Vesey Street, New York 7, N. Y. 


COMMERCIAL AGREEMENTS EXPLAINED, 1955. The recent publication by the 
Practising Law Institute of a new monograph on “Commercial Agreements” provides 
practitioners with valuable guidance in preparing sales and purchase agreements, employ- 
ment contracts and other commercial agreements. Achieving a client’s objectives is facili- 
tated by numerous practical suggestions as well as extensive citations to applicable statutes 
and decisions. These citations reflect the author's scholarship and careful research. 

In writing this monograph, Ludwig Mandel, of the New York City law firm of Kramer, 
Marx, Greenlee & Backus, has drawn on his extensive experience in active practice and 
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as a lecturer in Institute classes. He has carefully analyzed the effect of interpretive 
decisions and controlling statutes. 

A detailed clause-by-clause explanation of typical purchase and sales agreements and 
employment contracts, together with illustrative forms and citations to the authorities 

e this a most useful desk book for the general practitioner. 

The practical nature of the monograph is indicated by the following bits of advice: 
Whereas clauses are useful when the making of the contract has been induced by repre- 
sentations. They are admissions against interest. Important contracts should include 
acknowledgments in order to make them self-proving in litigation. A contract's expira- 
tion date should be related to seasonal trends in the client’s business. A reservation of 
the right to terminate for specific causes prior to the expiration is advisable in long term 
contracts. What is to constitute performance should be stated explicitly rather than left to 
inference. Delivery and payment are concurrent conditions, unless the contract express! 
provides otherwise. If a Sesintet which requires a government permit is being purchased, 
the buyer is not fully protected unless he has an express right to a refund of any pay- 
ments made, should he fail to obtain the necessary permit within a stated time. A for- 
feiture or acceleration clause, to be fair, requires notice of and an opportunity to cure a 
default within a stated grace period. 

In a section on sales and purchase contracts valuable hints are given on terms dealing 
with description of goods, price, quantity, title, delivery, warranties and buyer's and 
seller’s remedies. Other suggestions include: In preparing printed sales and purchase 
forms be careful to eliminate any basis for a claim that clauses printed on the back of a 
form are not part of the contract because not called to the signer’s attention. In a sale 
by sample the sample should be clearly identified and, where feasible, physically attached 
to and made a part of the contract. When representing a buyer seek to provide that his 
claims for defects, delays or other breach of contract shall survive payment. 


Employment contracts also are analyzed in detail, and suggestions made as to pro- 
visions relating to automatic renewal, illness, sale or discontinuance of business, duties, 
compensation, covenants not to compete, etc. Here too, the emphasis is on practical 
advice, such as: A provision in an employment application or other printed form which 
the employee signs, that the employment is at will and terminable by either party at any 
time without notice, will discourage claims of an oral hiring for a definite term. A 
major change by the employer in the employee's duties and title may be a breach of the 
contract unless specifically authorized by the contract. It is wise to restrict expressly the 
employee’s authority to incur obligations or to make representations or other commitments 
on behalf of the employer. When the employee is to receive a share of the profits, the 
existence of a joint venture or partnership, unless that be the fact, should be negatived 
expressly, and the method of determining profits carefully defined. In drawing commis- 
sion-salesmen’s contracts the author suggests excluding commissions on returned goods 
and bad debts in computing commissions and permitting the rejection of orders for what- 
ever reasons the employer wishes. 

The concluding portion of “Commercial Agreements” deals with negotiating the con- 
tract and discusses in specific terms what counsel’s role should be. 

In a fifteen page appendix are samples of sales and purchase order forms, letter forms 
and formal employment agreements for salesmen and for chemists, and guaranties of 
payment and of performance and indemnity, illustrating how Mr. Mandel’s ideas are 
applied in typical agreements. 

The new publication, priced at $2, is one of PLI’s series of seventeen monographs on 

.General Practice, which include “Corporate Practice,” “Drawing Wills,” “Contracts for 
the Sale of Realty,” “Preparation of Leases,” “Secured Loans,” and “Brief Writing and 
A lag 

"Foe Practising Law Institute, a non-profit educational institution with offices at 20 
Vesey Street, New York 7, N. Y., offers an extensive program of courses and forums 
attended by lawyers from all sections of the country. It also is publishing two new 
series of tax monographs based on the 1954 Revenue Code. A catalog of all its publica- 
tions is available on request to the Institute. 
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Leo McNally and wife, of Minneapolis, 
are touring Spain, France, England, Ireland, 
and points in between. They expect to be 
home about June 15. I was privileged to 
read a very interesting note written by Mc 
to Lon Buzick, describing some of the 
things, countries, etc. 


Lynn Smith has resigned the attorneyship 
of the employment security office to open 
up an office of his own in Minneapolis. 
Lynn has been with the state some 10 years, 
or since he mustered out of the service. 


Hollis Logan has left his office in the 
Central Building to take over in the legal 
department of the corporation commission. 
John Jandera left the corporation commis- 
sion and took over the office Hollis vacated. 


Myron Listrom and Joe French have 
taken over the offices formerly had by 
McCullough and Kimbrough on the sec- 
ond floor of the V.F.W. building. Mc- 
Collough and Kimbrough have moved 
down to the ground floor of the building 
with more room and better facilities. 


Judge Ross McCormick, a very colorful 
character in Wichita for forty years—both 
off and on the bench—died the last week 
of May. Judge Ross was an individualist 
from way back. 

Mrs. George Ashford died about the 


same time—the last week of May—in 
Wichita. I know the Bar extend their 


sympathies to George in his bereavement. 

Tom Sullivan died about a year ago. I 
think this slipped me and was not reported. 
Tom had practiced in Wichita since 1897. 
Tom, too, was another rugged individualist 
—was known throughout Sedgwick county 
as a divorce lawyer. 


George Lehmberg of McPherson writes 
me that the bank built a new building and 
has moved. The owners of the old build- 
ing are remodeling it sometime this year. 
They, too, are making a move to allow for 
remodeling. 

A good many Oklahoma boys were up to 
the state Bar meeting, including Charlie 
Duffy from Ponca City. John Wilson was 
another visitor, he being president of the 
Nebraska Bar. Good to have all these out- 
side members of other state Bars. It usually 
adds to the general attendance. 


The dance and floor show at the hotel 
Thursday night was a big affair. I never 
knew we had so many exponents of the art 
in our ranks. Everybody danced and had a 
very wonderful evening. 


The reception at Willow Brook was an- 
other outstanding achievement. I thought 
all the state was there. It was a gala oc- 
casion. The salt mine meeting was a novel 
affair. My first experience under ground. 
I liked the novelty of the occasion. In fact, 
Hutchinson and the Reno County Bar “did 
themselves proud.” It was a fine conven- 
tion. 


Charlie Lowder of Kansas City, Kansas, 
got to speculating on the visit to Kansas 
City in "56 (we are assuming the Bar will 
be invited there next time)—how they 
would like a night at the ball game. Fix 
the night to correspond to a home game 
—might be lots of fun. 
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George Wingerson is leaving Topeka 
May 1 to cast his lot out at Hill City. We 
all recognize the town made famous by 
Jay Parker and Ben Birney. George, if you 
do as good as they have, you will thank 
me for my insistence. 

Harvey Snapp is leaving Pratt, Kansas, 
to cast his lot with the Railroad Building 
and Loan at Newton. He didn’t say so—I 
assume he is going down to teach Ed Ben- 
nett how to examine an abstract. 


Judge Fisher announced his retirement 
from the Wyandotte county bench at the 
end of his term in 1957. I think, without 
checking the record, Judge Fisher holds 
the record for district judges—52 years is 
the record. Judge Fisher is 87 years young. 
Judge McCamish is 92 years old—comes to 
the office every day—I don’t think Judge 
McCamish had nearly as long a record on 
the bench. 

Jim Sargent is the member of the firm 
who goes to Haysville on Saturday to take 
care of the suburbanites. The community 
is adjacent to Wichita, and I think Jim 
lives there. 

Claude Depew said at Hutchinson that 
there is a good chance for a third federal 
judge for Kansas at this session of congress. 


George Reynolds has left Eureka to take 
a job, I think in the department of revenue 
and taxation at Topeka. Dave Kester has 
moved into George's office. They operate 
now as Kester oad Reynolds, at Eure 


Bob Cowger and Walt Gage, Jr., are 
heading up the legal department of the 
Kansas turnpike authority, with offices in 
the 2300 block on West 10th. 


Tom Schwinn of Wellington was at labor 
in the federal court at Wichita the first of 
February or thereabouts. 


Bert Church was spending a month in 
Arizona, leaving Wellington about Feb- 
tuary 1. 

Ford Harbaugh, other than being ap- 
pointed on the wild life commission re- 
cently (and, incidentally, that “wild life” is 
not too new to him) attended the legal- 
medical institute at Dallas early in Feb- 
ruaty. 

Bob Baker of Ashland is also a wild life 
enthusiast. He is appearing, as this is writ- 
ten, before a legislative committee, asking 
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for a lake in Clark county. I think Bob is 
a fisherman, primarily. 
One of the newer firms in Wichita is 


Martin and Pope, with offices in the Brown 
Building, as of about February 15. 


Kurt Riesen has left the Aley, Morton, 
Darrah office to become associated with 
Dunn and Hamilton, with offices in the 
Beacon Building. Pat Kelly is another boy 
in the same office, Pat having just gotten 
in after a couple of years with an insurance 
company. 

Bernie Frigon has left Dodge City in care 
of Don Shultz, who, I understand, moved 
into Bernie’s office, while Bernie moved 
over to Cimarron, and is now occupying 
Tim Linley’s office while Tim helps run 
the alcoholic beverage in Topeka. 

Frank Daily of Coldwater has a new 
ground floor office with all the newer gad- 
gets around about. Outstanding is a guest 
register in a most appropriate place—I 
signed, too. 

Judge Ted Sloan is out of the hospital 
now and back almost full-time on the job. 
Judge Sloan came out and Floyd Sloan, his 
brother, and Judge Walter Huxman both 
went into the hospital with the same 
trouble—as far as I know at the moment 
both are doing very well. 


Frank Cosgrove of Topeka is in the 
hospital with a heart condition—and not 
ing too quick a recovery. Frank has 
had quite a siege of this. I hope he will 
have recovered before this goes to press. 


John Etling and John Staley Holden were 
both in Wichita ye | 3. I didn’t see 
John Etling, but I heard him. John was 
making another run on someone's target. 
I did not get the full particulars, but I did 
glean he was satisfied. John Staley, I loaded 
up with a bunch of books and sent him 
home—in the snow and rain. I guess he 
made it. I hope he did—I don’t want the 
books returned to me after a blizzard hit 
them. John, himself, is sort of a one-man 
hurricane. 

Bern Brungardt left the city manager's 
job at Hays, opened a law office across the 
street west from the court house, says he 
started late but could, with a little encour- 
agement, finish early. 


Norman Jeter told me he had been pre- 
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sented with a new baby born March 11 at 
Hays. Jete looked all right. I know it must 
have been quite an ordeal for him. Any- 
how, congratulations. 

Bill Stowell has a new office at Phillips- 
burg, a new building designed for the law 
business, with all the air cooling, heating, 
and what-have-you in the building. 

Claude Jurney of Kingman died April 6 
at Kingman. This came rather sudden and 
unexpected. I know the Bar all extend their 
sympathy to Mrs. Jurney. 

Mrs. George Teeple died at Mankato in 
March—this I didn’t know until recently. 
There are times when one gropes for words. 
I am sorry, George. 

Frank Spurney has a new office in Belle- 
ville—a good deal more room that the 
former office, more tables and chairs on 
which Frank can pile his shoes and over- 
coats. Room to Frank is just a space to fill 
up—and how he can do it. Seriously, it is 
rg ground floor location. Frank is proud 
of it. 

Monte Dunn and Duane Hamilton have 
opened an office in “El Paso Villa,” wher- 
ever that is. The clip doesn’t say. I assume 
it is adjacent to Wichita. Pat Kelly, who is 
in the adjunctive office, seems to like the 
idea. 

Cliff Baldwin of Lawrence the last couple 
of years, formerly of Seneca, Kansas, where 
he grew up and resided for 60 years, died 
Sunday, May 23, of a heart attack. Cliff 
never liked law practice, but stayed in and 
out for a good long while. 


Oscar Learnard died in Santa Rosa, Cali- 
fornia, after about 60 years at Lawrence. 
Oscar at one time had a very large and 
lucrative practice there. He was one of the 
early-day lawyers of Kansas. 


Mrs. Ruby Hausherr writes me the news 
from Lawrence, saying she is the newly- 
elected secretary-treasurer, while Jim Post- 
ma and George Allen head up as president 
and vice-president. Incidentally, Jim Post- 
ma got married recently. I don’t recall that 
I have seen him since to congratulate him 
and console the bride. 

The Wyandotte county district courts 
have inaugurated the pretrial conference, 
I assume patterned after the federal system. 


Eddie Powers succeeds Bert Ross as exec- 
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utive secretary of the Wyandotte Bar. Bert 
moved to Topeka as compensation commis- 
sioner. 

Bob Roth has been named as research at- 
torney for the supreme court. I don’t know 
Bob. I assume he is a brother of Cy at Hays, 
who at the moment is county attorney. 


Two itinerate members of the Bar in 
Wichita—two that move so much I can't 
keep up with them—announce a new firm. 
I can’t remember whether I have already 
reported the change. In the event I didn’t, 
it is McClellan, Michaud and Robbins. 


Morris Matuska has opened his own of- 
fice in Pittsburg. I haven't seen the office. 
The move was made subsequent to my last 
visit. I do know Morris has left Sylvan 
Bruner to go it on his own. 

Tom Crossan heads up the Montgomery 
County Bar. Tom is still county attorney. 
Charlie Knapp and Glenn Tongier were 
elected vice-president and secretary-treas- 
urer, respectively. Claude Depew spoke at 
their meeting some time in February. 

Clyde Daniel of Garden City has been 
appointed police judge of Garden City and 
environs. John Atchison, former police 
judge, has accepted a place with a building 
and loan associaticn in Kansas City. I didn’t 
get the name of the association. Congratu- 
lations, Clyde, on the “upping.” 

Sam Bartlett is out again on crutches. 
Sam had a fall that bunged him up con- 
siderably. At the moment he is up and 
smiling—and back at the office. 


Tom Schwinn of Wellington attended 
the annual oil and gas institute held at 
Dallas under the auspices of IMU. Tom 
is getting to be a gay blade on the dance 
floor—I noticed him at Hutchinson. 


Tommie Davis, Jim Snyder, Colonel 
Boone and Tim Bannon all looked business- 
like—and conveyed the impression, in the 
picture I saw on the front page of the 
Leavenworth Times, as being men of dis- 
tinction. The Kansas Reports behind them 
as background photographed well, too. 


Malcolm Pfautz—class of 1950—K.U., 
is in Kansas City with Sinclair with offices 
in the Rialto Building. His friends are in- 
vited to come to see him when in Kansas 
City. 

Ben Cruise is now all well and whole 
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again, after quite a terrific hospital expe- 
rience. I saw both him and Lawrence Day 
at the Bar meet. Both look like they will 
preside for the next generation. I am happy 
about this. I know the Bar in the respec- 
tive districts are, too. 


George Haley has been appointed on the 
legal staff of the city attorney's office in 
Kansas City, Kansas. This, I think, is re- 
cent. 

Bob Martin of Wichita has just been 
presented with a new baby boy, born May 
20. I thought Bob looked happy when I 
saw him. I found out about the baby sub- 
sequently. 

Dick Pringle has left the Harry Crane 
office to open an office on his own. His 
address will be V.F.W. Building. 


Don Mitchell, Wichita, is a sticker for 
army duty. He gets out of one into an- 
other. I see he had been elected to the 
board of the Salvation Army. Nothing like 
keeping your.hand in, Don. 


Jim Sargent and Francis Hesse have been 
named partners in the firm—this, I think, 
just recently. 


The Northwest Bar met at Hays, March 
26. Seems the hotel was jammed up on all 
other dates. The committee decided to hold 
the meeting on a week's notice. My notice 
caught me on the road. I made no plans, 
got caught flat-footed. I didn’t inde it. 
However, as far as I know, it went off 
smoothly. Clayt Flood is incoming presi- 
dent, Wallace Wolfe retiring. Judge Rup- 
penthal, of course, went back as secretary- 
treasurer. 


Jack Stewart has connected himself with 
the Royce, Hampton, etc., firm in Salina. 
This, I think, denotes the latest addition to 
the Salina bunch. 


Art Snyder and Don Bailey have gone 
together at Hutchinson. I have reported on 
Art's office in previous issues. He holds 
forth at the office court, located several 
blocks off the main street. It is a nice ar- 
rangement. 


_ Rexroad is in the old Herb Ramsey 
oftice with Duane Roberts at Hutchinson, 
going in from the probate court. Vic Wil- 
son went on up to the probate judge's of- 
fice. Bryan Woodson took the police judge 
job Vic vacated. As far as I know, that 
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adjusts the wheels of justice for the lesser 
courts of Reno county. 


Blackburn and Hampton have taken over 
the Security Bank Building at Great Bend 
and made a oo floor office by a rear- 
rangement of partitions. It still resembles 
a bank, as well as a law office. It does have, 
of course, all modern conveniences for the 
new firm and rightly so. 


A. B. Keller of Pittsburg was honored at 
a dinner given in recognition of 48 years 
of practice at the Crawford County Bar. 
Along with A.B. were five other old timers 
—Glick Smith, Pearly Nulton, George 
Beezley, Judge Resler and Guy Von Schriltz, 
all of them 40 years or better. I hope they 
can all practice forty years more—and | 
will be here to see them do it. 


Bob Russell as president, Harry Crane 
and Bart Griffith as first and second vice- 
presidents, and Mel Quinlan as secretary- 
treasurer, head up the Shawnee Bar. Looks 
like the Shawnee Bar may be getting ready 
for a picnic—or some other major project. 


Chuck Warren has gone back to Fort 
Scott to reopen the office after some eight 
or ten years with the corporation commis- 
sion in Topeka. Chuck should do well in 
Fort Scott. 


The state senators and house members 
have talked to different groups all over 
Kansas. I have heard a good many. All 
have been very informative, and interesting 
as well. Joe McDowell made a talk to the 
Wyandotte Bar Association at a noon 
luncheon. He said a good many things per- 
tinent. One thing he did say that stuck— 
the lawyers in both houses all were doing 
something for someone except themselves. 
When does our turn come? 


Perry Bishop has changed the style of 
his office. Ed Lee is in with him, under 
the firm name of Bishop and Lee. Ed is a 
local boy, or rather a Miami county lad. 
Looks like he has what it would take to 
make it. 


Jim Harrison of Wichita has moved to 
211 North Broadway with Con Clark and 
Warren Groves. Ray Trail is now with 
Jorgensen and Dresie in the Bitting Build- 
ing. 

Floyd Sorrick is the newest member of the 
Washington County Bar, moving up about 
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April 15 from Topeka. He is quite an 
ardent fisherman and really works at it. 


Burney Borst is leaving Lawrence to as- 
sociate himself with the Ratner office in 
Wichita. Burney has had an office in Law- 
rence for a year or more. 


The W.B.A. has had a panel on TV on 
several occasions. The last one had Henry 
Ousgard as moderator, while Judge Hill, 
Verne Lainge and Herk Morris made up the 
panel. 

Bob Bailey, Gene Mitchell and Orval 
Kaufman, all of Wichita, were presented 
with either a son or a daughter (I am not 
sure which got who—my notes have a habit 
of getting mixed). At any rate, all hap- 
pened during April. 

I don’t know what to say about the 
Hutchinson Bar meet. Only it was good 
all ways, from the start to finish. The Reno 
boys outdid themselves with a very gen- 
erous hospitality and all around good fel- 
lowship. I think several new ideas were 
brought out. One—the three-day affair— 
some thought all right, others thought too 
long to be away. The Thursday night floor 
show, etc., the women were all out for. The 
men sort of divided. Anyhow, it was new. 
The attendance, as usual, is always held 
down by lack of confirmed hotel reserva- 
tions. A good many will not come in if the 
hotel is in doubt. I didn’t see anyone turned 
away, nor did I find anyone without a room. 


The court reporters met over the full 
four-day meeting. I must see Tom Chit- 
wood some day and ask him what the re- 
porters find so interesting besides the ladies 
who regularly attend. 


The Hausherrs, another husband and wife 
team, have taken downtown offices in Law- 
rence. They have practiced heretofore from 
their home. 


The Bar was very well taken with Judge 
Harold Medina as a man as well as an out- 
standing federal judge. The speech he made 
was a very interesting one from the legal 
as well as the political angle. 


Bill Farmer has succeeded in being con- 
firmed as U. S. District Attorney. Bill told 
me he thought the job was a full-time af- 
fair and he found lots of hard work ahead. 


Bob Johnson, formerly of LaCrosse, came 
back to Wichita for one day to make a 
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speech before the W.B.A. on the services 
performed by lawyers in Washington. I 
think Bob said 9,600 were employed by the 
different departments. Bob is one of the 
senate council. It was good to see him. 


Bill Hampton and Don Brown head up 
as president and vice-president of the Pratt 
County Bar. Bill didn’t say much about it 
in Hutchinson when I saw him. 


Les Hoover of Junction City has re- 
signed as city attorney, after 16 years of 
service, to devote his time to his own af- 
fairs. Charlie Platt was appointed as suc- 
cessor to Les. 


Bart Carothers has resigned as city at- 
torney of Great Bend. Ed Moses, who has 
been assistant city attorney under Bart, said 
he might consider the appointment, but to 
date had made no formal application for it. 


Tote Carson has just been appointed as 
trustee of Bethany Hospital in Kansas City, 
Kansas. Tote and the hospital administra- 
tor are attending a hospital law institute in 
Minneapolis. 

Al Kovac is the new police court prose- 
cutor. This carries a deputy city attorney- 
ship of Kansas City, Kansas. 


A great deal of speculation is heard in 
Wichita as to who will be the newly- 
appointed district judge to head up the new 
sixth division. No one knows but Fred 
Hall, and he, at the moment, “ain't talking.” 
We will probably know before this item 
goes to press. 


The Hall boys of Anthony missed a client 
from Harper one day. So presto—Martin 
gets on a horse and gets back to his first 
choice. I understand they are reopening 
the Harper office. 


Oberlin has had a major shake-up in the 
offices there. John Bremer and Lea Cush- 
enbery dissolved their partnership, Cush 
moving out to open on his own. Then 
John joined up with Wolfe and Meyer. I 
don’t know just yet how they styled the 
new firm. Cush has new offices over the 
National Bank in Oberlin. 


Tom Alexander has been appointed city 
attorney of Merriam, taking the place of 
Lou Silks, who resigned. 


Herbert Hopper is the new member of 
the Irwin and Hopper office in Wichita. 
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I think this is a recent move, and the last 
firm I know to come up in Wichita. 
Lawrence Curfman of Wichita heads up 


the Wichita library board as chairman of 
the trustees. 


Bob Coldsnow of Wichita was elected as 
a national director of the Jaycees at the 
meeting recently held in Hutchinson. 


Fred Beatty heads up the United Cere- 
bral Palsy Association for Wichita, and is 
busily engaged in putting on a fund-rais- 
ing campaign. 

Clarence Sowers came back from New 
York recently, a duly elected member of the 
Lambs Club. I always knew Clarence had 
a “latent ability” somewhere! 


Bob Weary leaves Kansas City, Missouri, 
to go back home and take up with his 
father in the law business at Junction City. 
The firm is now styled Weary and Weary. 
This is something the senior member has 
been planning since the six boys he has 
fathered came into the world. Congratula- 
tions, U. S. 


Sylvan Bruner, Pat Patterson and Donnie 
Smith came up with a new three-way firm, 
with offices in both Pittsburg and Fort 
Scott. I don’t know whether Sylvan can 
weather it. He may be forced to accept a 
_ seat. These youngsters move pretty 
ast. 

John Dekker has moved in with Law- 
rence Wheeler in Wichita, with offices in 
the Brown Building. I think John took 
the last Bar examination. 


Steve Dolinar is associated with Melvin 
Buck, with offices in the Huron Building 
in Kansas City, Kansas. 


Maurice O'Keefe, Jr., comes out of serv- 
ice after 16 months in Japan to join the 
firm of O'Keefe, Root and McKelvy at 
Atchison. Buck is the name his father 
knows him by. 


Judge Lawrence Day was very active at 
Hutchinson during the whole Bar program. 
I saw him in attendance at all the meetings, 
including the P.A.D. breakfast. I am glad 
to see him well up on the road to recovery 
after the siege at Mayo’s. 


Paul Lamb returns from 16 years of ac- 
tive service with Uncle Sam’s Army—first 
here and there—mostly in the far east. 
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Clem Reed of the firm of Lamb and Reed 
died recently. Although Clem had been in 
bad health for some time, a heart condi- 
tion finally took him on. Paul and Cy will 
carry on under the firm name of Lamb 
and Lamb in Coffeyville. 


Adrian Allen of Topeka has been made 
a member of the Allen and Allen firm, 
George and Otis carrying on the Allen and 
Allen name after Judge Allen died way 
back in the early twenties. Adrian is 
George Allen’s son, and looks like his 
peers aa I hope he makes as good a 
lawyer as his grandfather was. I am sure 
he will. 


Billy McHale gets an award for outstand- 
ing public service—presented at the Town 
House by Newell George at the annual din- 
ner given by the “Delta Theta Phi” fra- 
ternity. Congratulations, Judge. 

Francis Donnelly is the newly-appointed 
assistant city attorney of Kansas City, Kan- 
sas. I don’t know what specialty he will 
work in, but whatever it is, he will do a 
good job. 

I don’t know how many of the Bar knew 
that Mildred Otis, state representative from 
Phillips county, is a lawyer. I didn’t know 
it until now. News has reached me with 
the help and aid of Martha McKenna of 
Kingman that Miss Otis was badly injured 
in a tractor accident on the farm where 
she lived with her mother. Her back was 
badly crushed and a leg broken. I know 
all who knew her will be shocked at the 
bad news. 


April 26 saw the clan gathering in To- 
peka for a dinner given in honor of Judge 
Hugo Wedell on his retirement from the 
bench. The date is one we both can re- 
member—it is my birthday date. 


Harry L. Porter, who spent some time 
down in Cherokee county during the late 
thirties and early forties, before the war, 
has opened an office in Marceline, Mis- 
souri. I saw him recently. He wanted to 
be remembered to all the southeast Kansas 
folks, as well as Bob Mason of Bartlesville. 


Don Brown left Council Grove to cast 
his lot in Pratt, Kansas. Don, who is not 
related to Marlin or Connie, was, however, 
in their office while at Council Grove. 


I had a personal invitation from John 
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Holden of Cimarron to be his guest at the 
KAP.A. meeting + Pome = another 

personal ai tom Herk Morris to 
be his guest at  eate function. I missed 
the meeting, for which I am sorry, but I 
do want to thank them both. The reports 
I had on the meeting were that it was good. 
Those interested in K.A.P.A. will want to 
know that Melvin Belli will address the 
Kansas City Bar Association here in Kan- 
sas City the night of June 2 at the Muehle- 
bach Hotel. 

Milt Sullivant was named city attorney 
of Kansas City, Kansas, held the post a 
week and resigned. His resignation, the 
one I saw, didn’t state a reason, except he 
did not agree with the new mayor. Milt 
apparently is not a “yes” man. 

Bill Stillings is going up with Ball, 
Lowry and Page at Atchison. Bill has been 
with Jay Kyle and the Kansas corporation 
commission for a year or so. 

Rice Lardner has resigned from the 
ministry to come back to the law. Rice 
started in the practice at Garnett, Kansas— 
gave the office up to enter the ministry. 
He plans on practicing at Olathe, Kansas. 
Jim Bouska has resigned as county attor- 
ney at Belleville to take a job in the Stin- 
son, Mag office in Kansas City, Missouri. 
Marvin Brummett appointed Fred Swoyer 
as the new county attorney. 

L. A. Watson and Norman Maben were 
appointed as the two new judges of the 
Wichita traffic court. Watson replaces 
Everett Fettis, Maben replaces Carl Buck. 
The term is a two-year hitch. 

Bill Haney goes in as partner in the 
Howard Jones-Charlie Davis office in To- 
peka. Bill is a local boy who made it on 
up, wholly on his own. 

Holmes, Mitchell and Holmes of Wich- 
ita have changed the office address—from 
one floor to another. The building is the 
same—Beacon Building. 

Miss Camilla Klein is the last young lady 
lawyer to light in Wichita—I think she 
comes via Dodge City where her father is a 
doctor—and to whom, with the help of 
Dick Luther, Ls sold a set of Kansas Re- 
ports, for the lady. The point is, she comes 
prepared, with her own library, to the Cal- 
vert-White office. 

Judge Hugo Wedell has gone down to 
the Fleeson office in Wichita. He tells me 
he just wants a desk to put his feet on. 
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Someone may take him at his word—I 
don’t know. 

Doug Myers resigned the probate judge- 
ship at Dodge City to be appointed county 
attorney by Ernie Vieux—Doug taking the 

lace of Donnie Smith, who went to Pitts- 
urg, and Fred Hall in turn appointed 
Keith Wilcox to the probate court. 

Crook, Musser and Carson have dissolved 
the firm—Harold Crook will go along on 
his own, Dave Carson and Don Musser 
form a new firm as Musser and Carson, all 
of Pittsburg. 

Owen Samuel has resigned as police 
judge of Emporia. I didn’t even know 
Owen was judge. I haven't seen him in so 
long. I wondered what had happened to 
him. This must be it. 

Erve Johnston and Bill Pringle are with 
the Stanley, Stanley, Schroeder, Weeks, 
Thomas firm in Kansas City, Kansas. I 

ess Joe Schroeder comes down in June 

rom Washburn or K.U.—I forget which. 
He too, will probably take a seat in the old 
- office. Get it buttered up for him, 


Forty-three good boys were made mem- 
bers of the Kansas Bar in February—I don’t 
know, but I think this is a 100% class— 
no failures. 

John Bohannon, Bob Brown and Reese 
Robrahn all are bunked into an office to- 
gether in the Crawford Building in Topeka. 
John told me recently they had had good 
business and were all getting along very 
well. 

Waddie Shaw has been in the hospital 

for a checkup—is out now and back on the 
job. Judge Sloan had to go back for a 
second go at surgery recently. This at 
Topeka. 
Bob Stadler heads up the Allen County 
Bar as president; G. E. Pees as vice-presi- 
dent; and John Foust as secretary-treasurer. 
By the way, John brought his goatee to the 
Bar meet at Hutchinson. It did become him 
—I heard several of the ladies comment 
on the artistry of the cut. 

Jiggs Schulz and Jerry Ward were named 
to the helm of the Barton County Bar As- 
sociation at the last meeting— Jiggs as 
president and Jerry as secretary-treasurer. 

Allyn McGinnis joins his father in the 
law business at El Dorado, under the firm 
name of McGinnis and McGinnis. Walt is 
sort of proud of the new firm. 
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She shot the ashes 
off the Kaiser's cigaret 


ER name was Phoebe Mozee and she 
was born in Darke County, Ohio, in 
1860, and she could shoot the head off a 
running quail when she wastwelve years old. 


Once, at the invitation of Kaiser Wil- 
helm II of Germany, she knocked the ashes 
off a cigaret he was holding in his mouth, 


When she out-shot the great exhibition 
marksman, Frank Butler, he fell in love 
with her and married her and they were 
ideally happy together for the rest of their 
long lives. 


She could handle a rifle or a six-gun 
with an artistry unsurpassed by that of any 
human being before her time or, probably, 
since. And when she appeared with Sitting 
Bull and other notables in Colonel Cody’s 
Wild West Show, she thrilled your father 
and mother—not as Phoebe Anne Oakley 
Mozee but as “Little Sure Shot,” the im- 
mortal Annie Oakley. 


Annie Oakley, the poor back-country 
orphan girl who made her way to world- 
wide fame, was the very spirit of personal 
independence. That spirit is just as much 
alive in our generation as it was in hers. 
It is among the great assets of our people 
—and our nation. And it is one very great 
reason why our country’s Savings Bonds 
are perhaps the finest investment in the 
world today. 


Make that investment work for you! 
Increase your personal independence and 
your family’s security, by buying United 
States Savings Bonds—starting now! 


It’s actually easy to save money—when you 
buy United States Series E Savings Bonds 
through the automatic Payroll Savings Plan 
where you work! You just sign an applica- 
tion at your pay office; after that your sav- 
ing is done for you. And the Bonds you 
receive will pay you interest at the rate of 
3% per year, compounded semiannually, for 
as long as 19 years and 8 months if you 
wish! Sign up today! Or join the Bond-A- 
Month Plan at your bank. 


For your own security—and your country's, too— 
invest in U. S. Savings Bonds! 
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Last week, a friend in Kansas sent us a 
little card which could be folded 

in such a way that it would 

stand on a lawyer's desk. 

lt had been prepared by the 


State Bar of Kansas. The card contains four words: 


“Respect Your Fellow Lawyer” 





/ 


It reminded us, particularly at this season of the year, 
that some of us have occasionally permitted our zeal for 
the causes of our clients to color our words and actions 
toward our brothers in the profession. This has been true 
in the court room, and sometimes these feelings have been 

As lawyers, we know that this type of conduct is 
frowned upon by Canon 17 of the Canons of Professional 
Ethics, which reads in part as follows: 


“Clients, not lawyers, are the litigants. Whatever 
may be the ili-feeling existing between clients, it 
should not be allowed to infivence counsel in 
their conduct and demeanor toward each other or 
tewerd suitors in the case. All personalities be- 
tween counsel should be scrupulously avoided." 


One of the things that has helped to weaken the conf- 
dence of the public in our system of justice and in those who 
administer it has been this conduct on the part of lawyers. 

While we humorously say that every losing lawyer 
“has the constitutional right to cuss the Court,” we do not 
mean it. For if we blame our courts for our losses, our cli- 
ents and their friends will soon have no confidence in them. 

Similarly, a lawyer who has become so identified with 
his cause that he deludes himself into thinking the lawyers 
on the other side are using improper means, and says so, is 
most certainly destroying respect for all lawyers. 

It is our wish for this new year, and all years to come, 
that we of a great profession will treat our brothers of the 
' b and ber — as brothers. 

that each lawyer has it within his power to 
help or hart the reputation of the nite profeion. 


Qoh 


” Richard P. Tinkham cHamaan 
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WICHITA BAR ASSOCIATION 


MEETS EVERY OTHER TUESDAY NOON... 


IN THE HEART OF DOWNTOWN WICHITA 
AND WITHIN WALKING DISTANCE OF THE 
COURT HOUSE AND FEDERAL BUILDING 
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